Ref: Consultation about the Policy Framework for Investment

Amsterdam, 10 February 2006

Dear Members of the OECD,

We, the undersigned NGOs, acknowledge the consultation period for the public and civil society organisations to comment on the Draft Policy Framework for Investment. However, at this late stage in the Framework’s development, we disagree with the claim that the Framework has been developed “in cooperation with civil society” (www.OECD.org). While the Framework has indeed received input from business (BIAC) and trade union (TUAC) stakeholders, only a few NGOs have commented, and NGO concerns are scarcely reflected in the Framework. The undersigned NGOs want to make clear that we do not want to be seen as supporting the current Framework text.

Rather, we believe that the current draft Framework does not offer a balanced contribution that “enhances the benefits of investment to society” – the stated aim of the Framework – nor does it sufficiently contribute to economic development in developing countries, let alone a development based on sustainability, equality and human rights. The Framework does not adequately reflect the current debate raised by UNCTAD surrounding the impact of foreign investment and investment incentives on development. We consider that the framework is largely based on misplaced priorities and incorrect assumptions, although we recognize some concerns of importance to developing countries have been included (see below). Instead of examining whether investment is beneficial for development, the Framework takes as its starting point that all investment is desirable. Also, the draft Framework is not consistent with the Monterrey Declaration, which urges business to take “not only the economic and financial but also the developmental, social, gender and environmental implications of their undertakings" into account. The Monterrey Declaration also warns against rapid deregulation of capital flows and the crowding out of domestic investors. 

One of our main concerns regarding the Framework is the inequality between the promotion of investors’ rights and the specification of investors’ responsibilities and obligations. Another principal concern is the imbalance between the instruments the Framework promotes to protect foreign investors’ rights and interests, on the one hand, and the lack of instruments it suggests to protect the rights, interests and development needs of host governments, their citizens and their natural environment, on the other hand.

The Framework claims to be based on three basic principles:
1. Policy coherence between various policy areas on investment protection and openness,

2. Transparency in policy formulation and implementation, and

3. Continuous evaluation of policies on the investment environment.
However, if the Framework were to be a genuinely balanced approach it should also include:

1. Policy coherence to protect and safeguard government’s obligations to implement Human Rights Conventions, including core labour standards, and democratic policies, against unwanted effects of investors;

2. Transparency of business operations, government-business contracts and business revenues to enhance corporate accountability; and

3. Continuous evaluation of business practices and effects of their investment.

To this end, the following imbalances need to be addressed: 

· The protection of investors’ rights that the Framework considers the best way to attract investment is not balanced by governments’ responsibility to fulfil the different aspects of human rights and environmental protection.

· There is too much focus on host countries’ responsibilities and regulatory frameworks to support investors, and a lack of emphasis on legally binding regulations for responsible behaviour by foreign investors.

· The Framework focuses on attracting foreign investment but gives little specific advice with regard to promoting domestic investment.

· The Framework warns against targeting (foreign) investment in particular sectors (para. 1.6) and against promoting domestic industries (para. 1.7 and 4.5), but it does not offer instruments to attract quality investment that is needed or desired according to the development policy of the country and that contributes to sustainable development, fair employment and the transfer of needed technology.

· The promotion of the principle of non-discrimination fails to recognize a de facto discrimination against local investors, tax payers and citizens when foreign investors receive better treatment, as well as the unequal competition between small, domestic companies and large, foreign, corporate investors.

· The Framework thoroughly delineates host countries’ obligations to (foreign) investors, but provides few recommendations about how home countries can support sustainable investment.

· The Framework promotes greater input and lobbying by (foreign) investors (paras. 7.4 and 3.2.), but fails to recognize investors’ elevated financial power compared to other stakeholders and, thus, the need for more regulation of lobbying and more parliamentary oversight of investment policies.

· The promotion of free transfer of capital and profits is not balanced with equal promotion of guarantees and policy options for reducing financial instability and for increasing the sharing of the benefits of investment.

· The Framework promotes investor-to-state dispute settlement mechanisms (para. 1.8) but does not advocate fully exhausting domestic court avenues. This reduces governments’ ability to protect essential social and environmental rights from expropriation rules (para. 1.5). Also, this does not recognize the opposition of NGOs already expressed against the investor-to-state dispute mechanisms.

Other important principles and issues that are missing from the Framework include:

· Preventing that countries’ desire to attract FDI from leads to a ‘race to the bottom’ in which human, labour and environmental rights are undermined;

· Disciplining and balancing corporate lobbying; 

· Increased participation of parliamentarians in investment policy development and assessment;

· Providing balanced policy space to uphold human rights and protect public health, safety and the environment even if this goes against the principles of non-discrimination and expropriation rules.
Promoting a Policy Framework for Investment as it currently stands should not be done without substantial obligations by home countries to enforce the OECD Guidelines for Multinational Enterprises and have the National Contact Points play a positive role in making the OECD Guidelines fully operational. The current guidelines and its implementation mechanisms are inadequate as a global mechanism to improve the operations of multinationals, due to the lack of monitoring and enforcement mechanisms. Moreover, the way NCPs perform their role is arbitrary, unfair and detrimental to the credibility of the guidelines. Making the guidelines relevant as a mechanism to regulate corporations could be done, for instance, by questioning whether host countries should provide investors’ rights to companies that do not respect the OECD Guidelines, or by linking home country export finance and insurance or other subsidies to obligations to respect the OECD Guidelines (see the OECD Working Group on Export Credits and Credit Guarantees). The NCPs should also be made more receptive and instrumental in effectively tackling breaches of OECD Guidelines.

The following are a few concrete examples that illustrate the imbalances and explain why the undersigned NGOs do not agree with the current draft of the OECD Policy Framework on Investment.

· The investment policy annotations regarding intellectual property rights (para. 1.3) ignore the principles of benefit sharing and the need for access to essential medicines, other essential technologies and essential natural resources to promote sustainable societies. The investment policy annotations (para. 1.5) about timely and adequate expropriation measures do not mention that states should limit investors’ rights to compensation for indirect expropriation in cases of regulations that are essential to implementing human rights and internationally agreed social or environmental standards. 

· With respect to trade policy, by promoting free trade and investment agreements through the WTO and regional agreements in para 3.3, the Framework does not take into account that developing countries are not always able to have their interests included in such agreements. Nor does the Framework recognize that such agreements limit policy space that developing countries need to stimulate sustainable societies and protect human rights. The Framework’s focus on cheap and smooth international supply chains for investors (paras. 3.1, 3.2, 3.5, 4.4) discourages the development of local agricultural, industrial and services sectors. The Framework does not consider that crowding out local suppliers and removing protection for infant industries can have negative social and economic effects that outweigh the benefits of investment. Nor does the Framework link supply chain strategies and trade policies to the observation of labour or environmental standards by suppliers. 

· The Framework encourages governments to take unilateral measures that have not yet been agreed upon multilaterally in the current WTO Doha round of negotiations, for example:

· Uniform tariffs (para 3.4), which are to be agreed upon in the WTO agricultural and NAMA negotiations; 

· Liberalisation of mode 4 in trade in services, which is a complex and controversial issue in the GATS negotiations (para. 3.5); 

· Removing restrictions on participation by foreign companies in domestic financial service companies (para. 9.7) is a matter of GATS negotiations; and

· Promoting the least trade and investment restricting policies (para. 3.7) while, in the GATS negotiations on Art. VI, the appropriate degree of domestic regulation is yet to be determined (note that around 60% of investment is in the services sector). 

All paragraphs and sentences relating to issues still on the WTO negotiating table should be removed from the Framework. Countries that take unilateral measures before they are agreed upon in trade negotiations undermine their own negotiation positions and have no guarantee that their companies will receive the same treatment and advantages from other countries. 

· Regarding competition policy, another area where no international binding agreement has been reached, the Framework provides a few useful elements (e.g. in paras. 4.6 and 4.7), but is too focused on the principles of non-discrimination (para. 4.1) and market opening for foreign investors (paras. 4.2 and 4.4). At the same time, the Framework fails to take into account elements of competition policy that promote domestic investment, avoid concentration at the international level, effectively deal with restrictive business practices (RBPs, including predatory pricing) and address the buyer power of foreign investors who have the capacity to lobby or threaten governments. Why is no reference made to the Set of Principles and Rules for the control of Restrictive Business Practices and the lack of support from rich countries for the implementation thereof?

· Regarding corporate governance and corporate responsibilities (chapters 6 and 7) the recommendations in order to protect the rights of incoming investors and shareholders are clear and explicit in favour of coherent and consistent regulatory frameworks, backed by effective enforcement, In contrast, when corporate responsibility is discussed – i.e. when the question is about public, rather than private, interests – no such strong measures are required. The concept of corporate accountability and regulation is not at all mentioned, in contrast with the outcome of the WSSD. The language is general, focusing on the promotion and stimulation of measures and favouring voluntary action by corporations while not addressing corporate responsibilities to operate in a manner to uphold human rights and environmental protection, and to combat corruption, particularly when governments lack the capacity to do so. Accountability in corporate governance should not only be towards shareholders, but also other stakeholders such as consumers, local communities, trade unions, etc. Corporate governance should have more emphasis on foreign investors contributing to social inclusion and environmental sustainability, including through greater consideration of directors’ duties and responsibilities.
· While the whole Framework should strive to be an instrument that achieves the fulfilment of the OECD Guidelines, the Framework only promotes the Guidelines under the weakly drafted chapter on business responsibility.

· The Framework’s questions and annotations relating to investment policy in infrastructure provide some useful elements to balance investors’ rights and the rights and needs of the population they burden. However, too much of the responsibility for protecting the rights of the poor by, for example, providing universal access to water and communication equipment (paras. 9.4, 9.6) is placed upon governments and not enough upon (foreign) investors. Also, the Framework should recognise that prohibiting foreign investment in essential services may be a necessary step for governments striving to fulfil their responsibility of universal access and democracy towards their citizens. The Framework’s suggestions in the area of financial services do not provide enough guarantees that the foreign financial industry’s current practice of neglecting domestic farmers and small and medium-sized enterprises in favour of rich clients will be reversed in order to enable broader economic development of the country.

Finally, we acknowledge that the draft Framework also does consider some concerns for developing country governments seeking investment beneficial to their economies, which we support: 

· In the area of tax policy, these considerations include para. 5.7, which highlights the revenue losses associated with tax holidays, and para. 5.4, which even mentions that tax incentives may discourage investment. 

· In para. 6.3 it is explicitly stated that governments need effective methods to obtain redress for grievances and the need for more disclosure of materials from companies. 

· Para. 7.3 underscores the protection of the rights framework to secure a balance with investment.

This letter by no means constitutes a full response from the undersigned NGOs because the consultation period did not provide adequate time for all interested NGOs to comment. Please note that many NGOs have not been, and still are not, aware of this consultation document and have thus not been able to respond. 

The undersigned NGOs hope that their comments will be heard and no Policy Framework on Investment will be launched without redressing the current imbalances.

Yours sincerely,
Myriam Vander Stichele, SOMO
On behalf of:

Organisations:

1. 11.11.11.- Coalition of the Flemish North–South movements, Belgium

2. Amici della Terra, Friends of the Earth Italy

3. Amis de la Terre, Friends of the Earth France 
4. ATTAC Essen, Hans Adler, Germany  
5. ATTAC Finland
6. ATTAC Hungary

7. ATTAC Mazowsze, Poland 
8. The Berne Declaration, Switzerland 
9. Both Ends, the Netherlands 

10. Brotherhood of St. Laurence, Australia 
11. Bund für Umwelt und Naturschutz Deutschland, Friends of the Earth Germany
12. CBRM - Campagna per la Riforma della Banca Mondiale, Italy
13. Corner House, UK

14. CUTS International
15. Fair Food, the Netherlands

16. Friends of the Earth Scotland, Duncan McLaren 

17. FIAN, Germany  

18. Foundation for Gaia, UK 
19. GermanWatch, Germany

20. Greenpeace International, Jean-Luc Roux 
21. ILRIG - International Labour Resource and Information Group, South Africa 
22. ICN - India Committee of the Netherlands ICN
23. IRENE – International Restructuring Education Network Europe, the Netherlands
24. KEPA - Service Centre for Development Cooperation, Finland 
25. Milieudefensie, Friends of the Earth Netherlands

26. NiZA - Nederlands instituut voor Zuidelijk Afrika, the Netherlands 

27. Novib – Oxfam Netherlands
28. Oxfam - Solidariteit, Belgium 
29. Polaris Institute, Tony Clark, Canada 

30. Proyecto Gato, Belgium

31. RAID - Rights and Accountability in Development, UK 

32. SOMO - Centre for Research on Multinational Corporations, the Netherlands

33. SÜDWIND - Institut für Ökonomie und Ökumene, Germany

34. The Jus Semper Global Alliance - The Living Wages North and South Initiative, USA    
35. Ver.di, Hans Adler, Germany 

36. WIDE - Women in Development Europe 

37. WEED - World Economy, Ecology & Development, Germany

Individuals: 

1. Prof. Dr. Walden Bello, executive director of Focus on the Global South* (*for identification only), Thailand
2. Jan Brezger, Germany 
3. Dr. Ing. Peter Broedner, Germany
4. Lothar höfler, Germany 
5. Klaus Majer, Germany 
6. Prof. Dr. Maria Mies, Germany 

7. Frank Scholz, Germany 

8. Antje Schultheis, HBS-student-Committee, Bonn, Germany 

