Attachment I:  Issues with the interim EPAs

(The references are to a list of analytical studies that follow the overview of issues)

· Revision and signing of the interim agreements: The EU Commission maintains that the interim EPAs cannot be revised and must be signed as soon as possible in order to notify them to the WTO. Meanwhile much time is lost because of the EU requirement to translate the agreements in all official languages. Legal experts assure that initialled agreements can be amended before signing and that they need not to be signed to allow for their notification. Once signed it will only become more difficult to revise the contentious issues they contain. 



The European Commission is prepared to revise contentious issues found in the interim agreement but only in the context of the continued negotiations for final EPAs, and on the condition that the ACP countries negotiate services or trade related issues. As such, the flaws in the hastily initialled interim agreements are being used as way to put pressure on ACP countries in order to obtain additional concessions. This is in spite of the fact that even the EU Council has emphasised without conditionality “that ACP countries and regions who so wish could draw, if appropriate, on provisions agreed by others in their EPA negotiation”


See: Bartels 2008; GAERC, 5/2008, art.3; Namibia 2008, p 7

· Non-binding cooperation clauses: All EPAs (except the EAC) contain comprehensive but wholly non-binding clauses on development cooperation, mentioned in each chapter as well as in a specific section on development cooperation. So while the EPAs make no firm commitment on finance for development from the EU side, they do contain binding and enforceable obligations on goods liberalisation the ACP leading to significant tariff revenue losses on the ACP side. 


See: ODI-ECDPM 2008 pp 15, 81; UNECA 2008 pp 5-7

· Definition of substantially all trade:  The meaning of substantially all trade is a hotly contested topic and one that has never been settled by WTO members or parties to the GATT. It is not the same as all trade, but it is more than merely some of the trade. However, there are no clear rules as to how this translates into percentages and therefore the EU’s definition of substantially all trade (an average of 90% in terms of trade value and tariff lines; and 80% for the ACP countries in 15 years time) should by no means be regarded as definite. 


See: Bartels 2007 p 6 

· Transitional periods: The transitional periods for tariff elimination vary extremely between the different interim EPAs. The short transitional periods in the agreements will increase the negative impact of fiscal revenue losses due to tariff elimination and expose the domestic production of goods to the intense competition with EU exports without providing adequate time to increase its competitiveness. There is no evidence that poorer countries have longer to adjust than the richer ones. Instead, the picture that emerges is entirely consistent with the hypothesis that countries have the deal that they could negotiate: that countries able to negotiate hard with knowledge of their interests obtained a better deal than those lacking these characteristics. 

See: ODI – ECDPM 2008, pp 55-56

· Standstill clause: The interim agreements require ACP countries to freeze their import tariffs at the current applied level. In some agreement this also applies for the tariffs that are excluded form liberalisation.


However tariffs that are excluded form liberalisation are meant to protect the most sensitive products. ACP countries should be allowed to increase these tariffs if changes in the market so require in order to offer adequate protection to the very sensitive products. 


See: ODI-ECDPM 2008 p 14, 79, 148, 152, 158; Oxfam International 2008 p 16, 18

· Food security: There are a number of clauses incorporated in the interim EPAs that severely restrict the capability of ACP countries to preserve food security. Under most EPAs for example it would not be allowed to restrict the export of agricultural commodities in the face of domestic shortages of staple crops. Also goods liberalization commitments are likely to exacerbate the lack of investment (private and public) promoting the substitution of local products with cheap EU imports. Lower import tariffs, along with EU subsidies, are also likely to entail the loss of competitiveness of ACP products with a potential increase of import surges.  

See: ODI-ECDPM 2008 p 75; Cadoni September 2007 p 12 

· Export taxes: The Interim EPAs require the elimination of export taxes (PNG) or forbid the introduction of new taxes (EAC, SADC), with some limited carve outs. However export taxes have been used for raising revenue for developing countries across the world, accounting for more than 20% of government revenue in Burundi, Sri Lanka, Mexico, Ethiopia and Guinea. Export taxes can also provide an important tool for to contribute to food security through local food production and to prevent the depletion of natural resources. They can support the domestic industry – as Namibia has successfully done in its beef and brewery sectors. 


See: South Centre 2006 p 8; Namibia 2008 p 3

· Quantitative restrictions: This provision immediately eliminates upon entry into force all restrictions on imports, including import and export licensing agreements. However import licenses are used to regulate trade in sensitive products chains for the promotion of food security and agricultural development. In Namibia, their abolition would result in an immediate economic loss in the wheat and maize sectors. It would also severely set back currently successful efforts to promote horticulture production in Namibia, which has seen in the last four years a rapid expansion of production, such that 35% of national demand in the production covered by the scheme is now met from domestic production at minimal costs in terms of regional trade distortion.

See: Namibia 2008 p 6

· Loss of fiscal revenues: The liberalisation in goods commitments under the various interim EPAs will result in very significant fiscal revenue losses. For example, it is estimated that Cameroon stands to lose $ 99 million of which $ 20 million will be lost during the first tranche of liberalisation. Cote d’Ivoire will stand to lose $ 139 million, with 60% of liberalisation taking place in the first tranche. This can have profound effects on public spending on for example health care, education and policies to provide for food security.


See: ODI-ECDPM 2008 pp 33, 37 

· Rules of origin: While the RoO under the (Interim) EPAs show minor improvement compared to Cotonou, on the whole RoO remain very restrictive and they will continue to constrain the industrialisation of low-income, small or geographically isolated areas. Moreover, the differences between the RoO under the Interim EPAs and the GSP regime make it more difficult for ACP countries to use regional inputs in their export to Europe. 


See: Oxfam International 2008 p 19; TRALAC 2008 pp 2-3; DIIS 2008 p 29; Namibia 2008 p2

· Free circulation of goods: This provision foresees that EU goods imported in the ACP should pay the required import duty only once, not every time they are in transit through a country or when they re-enter another country in the same customs union. This clause is binding in the African IEPAs, but not in the Pacific EPA. The clause is particularly problematic for the SADC countries. In the words of the Namibian Ministry of Trade and Industry: The clause ‘ignores the individual customs territories of the SADC EPA parties, current regional trade arrangements under SACU and SADC, as well as the regional economic integration programme in Southern Africa’. 


See: ODI-Commonwealth Secretariat 2008 p 8; Namibian Ministry 2007 p 3; Namibia 2008 p 5

· Safeguard mechanism: In the absence of tariffs, effective safeguards are the main policy instrument that can be used to protect the agricultural sector and existing industries. The safeguard mechanism under the EPAs provides for the use of multilateral and bilateral safeguards. The multilateral safeguards under the WTO have not been useful at all for most African countries, while in contrast they have been useful for the EU. This would leave only bilateral safeguards to protect against the impact of large-scale liberalisation. 

See: South Centre 10/2008 pp 1-2

· Bilateral safeguards: The EPA bilateral safeguards are more restrictive than the safeguards that the EU has been enjoying under the WTO (under the SSG) in three important regards: Firstly, the safeguards can only be invoked by volume increases but not by price declines. Secondly, the safeguards allow duties to be invoked only up to the MFN rate, while such a restriction does not exist under the SSG or the WTO’s Agreement on Safeguards. Thirdly, the EPA bilateral safeguard is not automatic in the way the SSG has been. 


See: South Centre 10/2008 pp 2

· Infant industry protection: The articles that include infant industry clauses are extremely deceptive in that they are, in reality, no more than ordinary safeguards by a different name. The so-called ‘infant industry safeguard clauses’ are heavily restricted and limited to mitigating the damage of import surges for existing sectors – not for building up new sectors. Moreover, these normal safeguards are also difficult to use, based upon ACP experience in other trade arrangements. Furthermore the clauses are applicable only in short time periods, this makes an effective infant industry protection impossible.

See: Oxfam International 2007 p 4; Namibia 2008 p 5

· Non-execution clause: This clause allows for the imposition of trade sanctions for political violations committed in the exporting country. Cotonou articles 96 and 97 contain non-execution clauses. Article 96 allows for the imposition of sanctions in the case of failure ‘to fulfil an obligation stemming from respect for human rights, democratic principles and the rule of law’, while article 97 allows for sanctions in serious cases of corruption. The inclusion of this clause in the EPAs has been openly rejected by ACP Ministers throughout the negotiation process. The ACP has also strongly been advised to reject inclusion of a non-execution clause at a meeting of ACP legal experts. 


See: ACP Council 2003 p 8; TWN 2007; ACP Legal Experts 2007 

· MFN clause: This clause obliges the ACP into giving the same treatment to the EU that they give to any other major trading partner such as the US, Japan, Brazil or China and India. This severely limits the ACP’s leverage to strike deals with those countries where ACP exports are growing most rapidly. 


See: Oxfam International 2008 p 9

· Revision clause/monitoring:  The interim agreements do not contain a clause on the monitoring of their development impact nor on their possible revision once signed, which will become problematic in case the continued negotiations for final EPAs fail. The interim agreements could profit form the formulation inserted in the protocol attached to the CARIFORUM EPA at the request of Guyana: “a comprehensive review of the Agreement shall be undertaken not later than […] after the date of signature … in order to determine the impact of the Agreement, including the costs and consequences of implementation and we undertake to amend its provisions and adjust their application as necessary.”

See: CARIFORUM EPA 2008, para 5

· Rendez-vous clauses: The interim agreements contain clauses on the continuation of the negotiations. Some issues listed in these clauses are contentious, as their negotiation is not foreseen by the Cotonou Agreement, but only appear in the EU negotiating mandate and African countries have consistently opposed their negotiation. However, the mere listing of areas for negotiation does not pre-judge the outcome of negotiations and the indication of desired outcomes is an objective expected to be achieved rather than a binding obligation.

See: UNECA 2008, p 8

· Dispute settlement mechanisms: The dispute settlement mechanism used in the EPAs is a modified version of the WTO dispute settlement mechanism. However, the modifications are reflections of the proposals that the EU put forward to reform the WTO dispute settlement mechanism. Few ACP demands have been incorporated and those that have been, lack the necessary operationality. For example, at the moment the only mode of remedies available is trade sanctions. However, for the relatively small economies of many ACP states relative to the EU’s economy, the ACP countries are in a vastly inferior position to impose trade sanctions. Therefore in addition to trade sanctions, remedies should be made available in the form of financial compensation for injuries. Overall, if no serious changes are introduced, it would be safe to assume that realistically only the EU could make use of the EPA dispute settlement mechanism. 


See: Karli 2008 p 5; ODI-ECDPM 2008 p 63 
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Attachment II: (Additional) Issues with the Caribbean EPA

(The references are to a list of analytical studies that follow the overview of issues)

· Public procurement: From an ACP point of view, it is unlikely that there will be gains from trade from inclusion of government procurement provision in the EPA. However, the potential costs from including such provisions are twofold: any commitments on national treatment will prohibit the use of preferences for national suppliers as a policy instrument. Secondly, there will be costs for compliance with framework (transparency) rules. 

See: Woolcock 2008 p 1

· Competition and government procurement: There can potentially be major conflict between the competition provisions and the government procurement provisions in the Caribbean EPA. For example, it is unclear what the relationship is between the government procurement obligations regarding central governments’ entities and the competition language prohibiting discrimination in the sales and purchases conducted by public enterprises. It is therefore necessary to clarify the hierarchy and relationship between the competition policy contained in the EPA and the government procurement provisions. The same holds true for the relationship between competition and trade in services. 

See: South Centre April 2008 pp 18, 19 and 22

· TRIPs and MFN: The TRIPS agreement has no exception to the MFN discipline with regard to RTAs. This means that those Caribbean countries that are WTO members and that sign up to IP provisions that go beyond the TRIPs requirements in the EPA, will have to extend the same IP treatment to all WTO members including industrialised countries like the U.S.A. 


See: CIEL April 2008 p 10

· Intellectual property: In order to work for development, on the one hand the IP provisions in the Caribbean EPA do not go far enough, while for most part they go too far: The inclusion of enforcement in the Caribbean EPA imposes industrialised country standards on developing countries that run counter to the need for developing countries to implement IP obligations in line with their development needs. Also, the obligation to comply with the WIPO WCT and WPPT treaty subjects Caribbean states to ‘dangerous’ IP policies, especially because there treaties enable IP rightsholders to digitally ‘lock’ content allowing absolute control without the traditional judicial or other safeguards for the public interest. At the same time, recognising the importance of technology transfer to ensure sustainable development in the Caribbean, the EPA should focus on the implementation of technology transfer by the EU and in this regard it would be useful to make the list of activities on technology cooperation mandatory. 

See: CIEL April 2008

· Revision clause: The revision clause in the Caribbean EPA itself is aimed at broadening and supplementing the scope of the negotiations. It does not allow for modification on the ground of adverse impacts on development and any modification will have to be agreed to by both the EU and the Caribbean parties. This means that it is difficult to modify the agreement in the future in line with the Caribbean’s evolving development needs. However, there might be more scope for modification of the agreement under the Joint Declaration that was signed by the EU and the Caribbean parties in October 2008. 

See: Oxfam International 2008 p 24

· Competition law: The clauses that contain provisions on competition law are largely premature in the Caribbean, as competition authorities rarely exist. 

See: South Centre April 2008; Oxfam International April 2008

· Services - mode IV: One of the main potential gains for the Caribbean countries with regard to the services negotiations was to obtain better access for their services providers to the European market. However, in most sectors the European market access offer does not go beyond what the EU has already offered other WTO members. Where commitments do go a little further, gains are largely offset by a long list of requirements that services providers have to comply with before they can enter the EU market. 


See: Oxfam International 2008 p 24   

· Food security: Implementation of the Caribbean EPA will entail a loss of policy space for the Caribbean states that severely diminishes their capacity to realize development policies, which would for example have a negative impact on the ability of the Caribbean states to provide agricultural protection and ensure food security.

See: South Centre February 2008 

· Establishment commitments: The establishment commitments will effectively give investors the right to seek observance of the EPA provisions through BIT arbitration. This may expose the Caribbean countries to major liabilities arising from the prospect of direct claims by investors and damages against the state. In turn, this may act as a ‘chill factor’ against new pro-development policies that may have adverse consequences to foreign investors.

See: Gus Van Harten March 2008 
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“On behalf of ICCO, a representative sample of African Caribbean and Pacific (ACP) negotiators was asked to judge whether or not European negotiators had lived up to the rhetoric surrounding the Economic  partnership Agreement (EPA) talks”.

http://www.icco.nl/delivery/main/nl/doc.phtml?p=newPublicaties&action=details&index=106&c=nieuw&category_id
