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Editorial 
Another chapter of the Greek drama has been written 
with winners and, in greater numbers, losers. For the 
first time, the banks, hedge funds and others in the 
private financial sector were forced to take an approx. 
50% overall loss on the Greek bonds they owned. 
While this was saving the European banking sector 
and the lucrative credit derivatives market from 
collapse, at the same time, the Greek population had 
to accept further budget cuts. This was resulting in 
such dramatic social and economic hardship that it 
was finally recognised this would actually undermine 
the economic and social recovery. Also, the population 
of 25 countries of the EU have lost as a consequence 
of the undemocratically agreed new ‘Fiscal Pact’ that 
will automatically impose, in the same way as in 
Greece, social austerity in case of budget deficits. This 
increases the EU’s democratic deficit and imposes 
neo-liberal measures even though they have been 
proven ineffective in the case of Greece as well as 
many developing countries.

The speed with which EU governments impose self-
discipline to calm the markets, that would speculate 
and swiftly switch billions of dollars, stands in stark 
contrast to the slow pace of the important financial 
reforms in the EC decision making process. If they had 
already been in place, quite a few of these measures 
would have prevented the escalation of the Greek 
problem, and the world economy would have been 
less endangered.
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No agreement has been reached yet among 
the 27 EU countries to impose a Financial 
Transaction Tax (FTT) at EU level, although 
this could reduce budget deficits and 
decrease excessive speculation, including on 
(credit) derivatives, the Euro, etc. After more 
than eighteen months, final decisions are 
being made on the European Market 
Infrastructure Regulation (EMIR) that should 
make the derivatives market fully transparent 
and more safe – an important element that 
was missing when dealing with the Greek 
private debtors. New legislation to regulate 
traded derivatives, MiFID II, is slowly being 
discussed by the Council and the European 
Parliament who is behind schedule in its 
decision-making. MiFID has to prevent 
abuse in the commodity markets to prevent 
excessively high food prices for the poor all 
over the world. The EC draft of the important 
reform of the banking sector, Capital 
Requirements Directive and the Capital 
Requirements Regulation, has already been 
subjected to major changes by governments 
who want to impose higher capital reserves 
on particularly risky banks and risky 
situations rather than an EU harmonised 
level of capital reserves. If the banks had 
already been better capitalised, there would 

have been less fear of their collapse and 
they could have taken the full loss of their 
Greek bonds or credit derivatives thereof.

Although there is still a long list of reforms on 
which decisions need to be made (see 
separate list in this newsletter), new and 
deeper reforms are clearly needed, as the 
problem to come to a declaration of default 
by Greece demonstrated in the last months. 
The need for more reforms was also 
recognised by the EC with the creation of a 
High-level Expert Group composed of a few 
selected experts who should advise, by the 
end of the Summer, on how to deal with the 
structural problems of the banking sector as 
a whole. The growing concern that stricter 
regulation of banks results in more shadow 
banking in unregulated jurisdictions has 
resulted in a consultation (deadline 1 June 
2012) on how the EU should deal with this 
problem. The mounting social protests 
against the austerity measures that serve to 
please the markets but hurt European 
citizens should finally make decision makers 
take bold steps of progressive financial 
reform instead of the minimal steps or old-
mode neo-liberal measures that are currently 
featured in the decision making process.

Summaries of the articles in this newsletter

Regulat ing (commodi ty) 
derivative speculation: EU 
a n d G 2 0 d i s c u s s i o n s 
continue
The discussion about the regulation of 
trading in financial instruments, including 
speculation with commodities via derivatives, 
is advancing. The European Parliament’s 
rapporteur, Mr Ferber, has just proposed 
amendments to the European Commission’s 
drafts on the revision of the ‘Markets in 
Financial Instruments Directive’ (MiFID) 
which include stronger measures against 
high speed trading and commodity 
speculation by financial institutions but would 
still leave loopholes and weaknesses. The 
other members of parliament (MEPs) will 
now have to comment on the Ferber draft 
report. At the same time, the G20 under the 
Mexican Presidency is still working on the 

issues of commodity price volatility and its 
reasons and effects.
 
For the full detailed article see below.

Greek drama and EU(ro) 
governance crisis: who wins 
and who loses?
In order to avoid that Greece would default 
on the repayment of bonds worth €14.5 bn 
on 20 March 2012, Greece needed to 
receive a new bail out package of $130 bn. 
After very arduous negotiations at official EU 
and national levels, and negotiations with 
private bond holders who had to agree to 
reduce by 53% the value of their of €206 bn 
bonds, an agreement was finally reached on 
13 March. During the negotiation process, 
harsh conditions of social cuts and strict 

http://somo.nl/dossiers-en/sectors/financial/eu-financial-reforms/glossary
http://somo.nl/dossiers-en/sectors/financial/eu-financial-reforms/glossary
http://somo.nl/dossiers-en/sectors/financial/eu-financial-reforms/glossary
http://somo.nl/dossiers-en/sectors/financial/eu-financial-reforms/glossary
http://somo.nl/dossiers-en/sectors/financial/eu-financial-reforms/glossary
http://somo.nl/dossiers-en/sectors/financial/eu-financial-reforms/glossary


outside control over spending and tax 
collecting were imposed on Greece. At the 
same time, the banking sector and the 
lucrative market of credit default swaps 
(CDS) were saved. Doubts remain over 
Greece’s ability to get out of its economic 
and social crisis in the circumstances 
imposed by the austerity packages. 
Nevertheless, twenty-five EU countries also 
agreed to impose such austerity measures 
and automatic budget cuts on themselves in 
case of defined budget deficits. This ‘Fiscal 
Pact’ increases the EU’s democratic deficit 
while the EU fails to implement the financial 
reforms that would have helped to prevent 
the Greek crisis in the first place.
 
For the full detailed article see below.

Another thrilling episode in 
the drama on the Financial 
Transaction Tax
At the meeting of the EU’s Economic and 
Financial Affairs Council (ECOFIN) on 13 
March 2012, the 27 countries did not reach a 
consensus for a Financial Transaction Tax 
(FTT) as proposed in the European 
Commission’s (EC) draft directive. The 
proponents of the FTT, among them France 
and Germany, are therefore preparing a 
strategy change. They are heading towards 
the establishment of the FTT through a 
‘Coalition of the Willing.’
 
For the full detailed article see below.

Conflicting Views in Shaping 
of New EU Banking Rules
The negotiations for the major new EU 
banking reform are going through crucial 
phases since January 2012. There are still 

conflicting views between the Council and 
the Parliament, especially on how flexible 
authorities can be to require banks to hold 
higher capital reserves than the European 
minimum to avoid greater risks. There are 
still many criticisms against the EU’s 
legislative proposals among experts. The EC 
has recognized that its advisory committee 
on banking was dominated by the financial 
business and has replaced it while providing 
money for capacity building for non-experts.
The new stricter banking regulation is 
leading to ‘shadow banking’ about which the 
EC has published proposals for tackling this 
unregulated credit system deadline for 
comments in 1 June 2012.

For the full detailed article see below.

Over-the-counter derivatives: 
long-time regulation struggle 
ends
After a long discussion, the EU has finally 
agreed on the “European Market 
Infrastructure Regulation” (EMIR), a law that 
will regulate derivatives traded “over the 
counter” (OTC). The law will mainly require a 
much more centralized and collateralized 
trading through “central counterparties” and 
will enhance the transparency of these 
markets by introducing “trade repositories”. 
While the final approval by the EP is still 
outstanding, the European authorities 
already begin to decide on crucial details to 
implement the law. The law will improve the 
regulation of derivatives but does not limit 
OTC commodity derivatives trading nor 
substantially addresses the general problem 
of ever-growing derivatives markets that 
have proven to be highly questionable in the 
financial crisis.

For the full detailed article see below.
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Regulat ing (commodity) 
derivative speculation: EU 
a n d G 2 0 d i s c u s s i o n s 
continue
By Markus Henn, WEED

As reported in the previous newsletter, the 
discussion to review the ‘Markets in Financial 
Instruments Directive’ (MiFID) currently is an 
important EU reform of a large part of the 
financial markets. At the European 
Parliament (EP), which is co-deciding on the 
legislative proposal by the European 
Commission (EC) together with the Council, 
the Rapporteur, MEP Markus Ferber, 
released his draft report on 16 March 2012. 
The first report proposes important 
amendments to the EC’s draft for a review of 
the MiFID while another report will propose 
amendments to the related regulation 
(MiFIR). Ferber’s EP colleagues will have 
time till 10 May to propose their own 
amendments to the draft report, after which 
they will vote on them.

The most important draft amendments to the 
MiFID that rapporteur Ferber proposes 
particularly with respect to commodity 
speculation, are:

1. Exemptions from MiFID rules: In the 
EC’s draft, there is an exemption from 
the general MiFID rules (which means 
for example the fulfilment of capital or 
authorisation requirements) for 
commodity firms that trade in 
commodity derivatives in order to assist 
(hedge) their main business (Art. 2). 
While Ferber wants to keep the 
exemption in general, he proposes 
some clarifications to narrow down the 
use of this exemption. Ferber also 
included some specifications for the 
difference between ‘financial 
instruments’ and ‘spot transactions’ in 
the Annex to MiFID which clarifies the 
kind of financial instruments that are 

covered by MiFID. The provisions 
obviously reflect lobbyism by energy 
traders who fear extra costs if they will 
be covered by the general MiFID rules. 
However, as this specification is very 
complex, it is not easy to say what 
trading exactly will be covered or 
exempted by it.

2. Transparency: Some provisions on 
transparency are strengthened by 
Ferber. Amongst others, the execution 
venues now need to have quarterly 
public reports instead of annual ones on 
the data relating to the quality of 
execution of transactions (Art. 27), and 
data by the so-called ‘consolidated tape 
providers’ should allow aggregation at 
European Union level (Art. 67).

3. High frequency trading (HFT): The EC 
had proposed new rules for 
‘algorithmic’ trading which also includes 
HFT. Now Ferber adds various rules to 
address HFT more directly and more 
forcefully. First, he proposes a definition 
by a set of criteria such as the 
proportion of cancelled orders, an 
order-to-trade ratio, or portfolio 
turnover. He then explicitly addresses 
HFT when it comes to the trading 
places and proposes several measures 
to diminish HFT:

a. Prohibition of direct electronic 
access to a trading venue by 
investment firms (as such access 
gives high frequency traders an 
advantage over other traders and 
allows various strategies to profit 
from that) (Art. 17).

b. A minimum holding period of 500 
milliseconds for any position, but 
only on regulated markets (not other 
trading venues like multilateral or 
organised trading facilities) (Art. 51).

c. Higher fees for subsequently 
cancelled orders and for a high ratio 
of cancelled orders (as HFT often 
involves such cancellation) (Art. 51). 

4. Position limits on trading commodity 
derivatives (Art. 59): There are some 
proposals to strengthen the indirect 
position limits that were proposed by 
the EC (see previous newsletter)

a. First, the EC’s option to allow 
‘alternative measures with 
equivalent effect’ instead of position 
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limits (which are in force 
permanently) shall be deleted. 

b. Second, trading venues shall in 
addition have in place ‘other controls 
on positions as are necessary to 
ensure the orderly operation of 
markets and in particular to reduce 
the potential for manipulation of the 
market’.

c. Third, the EC’s provision that 
Member states can only impose 
more restrictive limits under certain 
conditions shall be deleted. 

5. The position limits shall, according to 
Ferber, ‘differentiate between positions 
which objectively reduce risks directly 
related to commercial activities related 
to the commodity and other positions’.

6. The new trading venue called 
‘organized trading facility’, as it is 
proposed by the EC, shall be limited to 
non-equities.

These amendments by Ferber are welcome 
improvements to the EC proposals. Some 
take into account concerns raised by civil 
society, particularly the deletion of the 
‘alternative arrangements’ to replace position 
limits. However, the rules are still not 
sufficient to tackle speculation, at least in its 
excessive forms, or even beyond. There is 
no possibility for stronger preventive 
application of the position limits. There is no 
prohibition or at least a limit for specific 
classes of speculators such as commodity 
index funds or commodity exchange traded 
funds. 

There are still a lot of loopholes and 
weaknesses that need to be resolved to 
better control financial markets, for example 
the above mentioned application of the 
minimum holding period to slow down high 
frequency trading only applies to regulated 
markets, or the application of position limits 
to all trading months is missing. It is also 
questionable that Ferber has not fully 
stopped the introduction of the ‘organized 
trading facility’ even though this new venue 
might weaken the regulated markets while 
not diminishing over-the-counter trading. 

It is clear from the comments of the finance 
industry to Ferber’s January questionnaire 
on the MiFID review that they will be furious 
about the HFT rules and the deletion of the 
‘alternative arrangements’. They will do 
whatever they can to stop these 

amendments. Civil society needs to deal with 
the remaining weaknesses by pressing for 
stronger amendments to the table while at 
same time defending at least the 
achievements of the Ferber report against 
this financial lobbyism.

G20’s efforts to tackle global food price 
volatility
Some ideas of MiFID, such as on position 
limits, are also based on or in line with G20 
decisions. Last year, commodity derivative 
speculation was prominently addressed in 
the final declaration of the Cannes G20 
summit. Emphasising the objective to 
improve ‘the functioning of agricultural 
commodity derivatives’ markets’, the 
declaration stated that ‘market regulators 
and authorities should be granted effective 
intervention powers to address disorderly 
markets and prevent market abuses. In 
particular, market regulators should have, 
and use formal position management 
powers, including the power to set ex-ante 
position limits, particularly in the delivery 
month where appropriate, among other 
powers of intervention.’ This was more than 
some critical observers would have 
expected.

Also the Mexican presidency took up the 
issue. Mexico released a discussion 
paper with its priorities in January. One of the 
priorities is commodity price volatility, its 
impact, and solutions to mitigate it; this issue 
shall be addressed by a working group. Also 
the G20 Finance Ministers in their 
declaration on 26 February 2012 committed 
to the issue of commodity price volatility, 
calling for a report of its effects on economic 
growth and for policy options for reducing it 
or otherwise mitigating its effects. The 
International Organization of the Securities 
Commissions (IOSCO) is requested to report 
on the implementation of its 
recommendations on commodity derivatives 
markets they gave last year. Despite these 
efforts, the whole process is rather slow and 
weak. 

New reports on food speculation

Adämmer, Philipp / Bohl, Martin / Stephan, 
Patrick M. (2011): Speculative Bubbles in 
Agricultural Prices 

Lagi, Marco / Bar-Yam, Yavni / Bertrand, K.-
Z., / Bar-Yam, Yaneer (2012):UPDATE 
February 2012 — The Food Crises: 
Predictive validation of a quantitative model 
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of food prices including speculators and 
ethanol conversion 

Greek drama and EU(ro) 
governance crisis: who wins 
and who loses?
By Myriam Vander Stichele, SOMO

At the European summit on 2 March 2012, 
European leaders, with the exception of the 
UK and the Czech Republic, agreed on the 
so-called ‘Fiscal Pact’. The agreement is a 
response to avoid future Euro crises being 
caused by Euro-zone country budget deficits, 
as in the case of Greece, and is based on 
the neo-liberal belief that strict austerity will 
solve the debt crisis. The basic idea is to 
establish a ‘debt brake’ whereby 
governments have to reduce the overall 
governmental debt to 60% of GDP, long term 
structural overspending to 0.5% of GDP, and 
limit new borrowing to 3% of the official 
budget. The Pact provides for automatic 
adjustment of budgets and sanctions to 
those exceeding the deficits, whereby the 
role of the European Commission (EC) is 
strengthened. By restricting national 
parliaments’ right to decide on the budget, 
the democratic deficit of the EU is 
considerably increased. The Pact is socially 
unbalanced as it emphasises cuts in social 
spending, and might further weaken 
economic growth and the competitiveness of 
EU countries which are already in crisis. 
Trade Unions, many centre-left parties and 
civil society groups have clearly expressed 
their opposition to this austerity pact that 
disadvantages many people.

The fiscal pact is an international treaty, i.e. it 
is not part of the EU treaties, because its 
integration into the EU-system would have 
required changes to the treaties. The pact is, 
however, still to be anchored in the national 

constitutions through national processes.

Greece at the abyss
Many of the elements of the Fiscal Pact were 
de facto already applied to Greece – as well 
as to Portugal, Spain and Italy – before the 
adoption of the Fiscal Pact. The first rescue 
package of over €110 bn for Greece from 
spring 2010, had imposed severe cuts and 
adjustment measures on Greece in the same 
way as the IMF imposed on developing 
countries in debt crisis during the 1990s: cuts 
in public spending, particularly in the social 
sector, lowering wages, and pensions, 
increasing VAT and privatisations. Critics of 
such programmes have warned that such 
measures prevent recovery, which indeed 
became clear in Greece since April 2011. 
The economy shrunk further by 2.5% instead 
of growing by 1.1% as predicted by the 
Troika that imposed the conditions (the EC, 
the European Central Bank (ECB) and IMF). 
The debt-to-GDP ratio reached 172% 
instead of the predicted 166% and the 
interest rates Greece had to pay on new 
bonds it issued became more expensive. In 
August 2011, the industrial output had 
shrunk by 12.3% compared to 2010.

By the time of the G20 summit in Cannes in 
November 2011 the Greek drama reached 
another climax. Another rescue package 
over €130 bn was needed and was to be 
paid by the European Financial Stability 
Facility and the IMF to avoid default by 
Greece on its debt, which was feared to have 
unforeseen consequences for the Euro and 
the world economy. The negotiations were 
under time pressure, because by 20 March 
2012 an amount of €14.5 bn was due to 
bond holders. By 21 February 2012, the 
Troika dictated new austerity measures and 
a larger reduction of Greece’s debt by private 
bond holders in order to unlock the €130 bn 
for the period 2012-2014. After long arduous 
negotiations, this was agreed by the EU 
member states on 13 March 2012. As there 
were doubts whether this would result in 
Greece reducing its debt to 120% of GDP by 
2020 and adhering to the Fiscal Pact 
conditions by 2014, the programme was 
accompanied by strengthened monitoring of 
the implementation of Greek reforms.

Who pays the bill?
The imposed austerity measures included a 
lowering of the minimum wage to from €4.38 
to €3.34 per hour. The unemployment 
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assistance was downsized by 30% down to 
€322 per month and only paid for one year, 
after which it goes down to zero. Pensions 
had to take another cut of 15% and 150,000 
jobs in the public sector have to be 
eliminated. The official unemployment rate is 
today at 21%, whereas for young people up 
to 24 years, Greece has now surpassed 
Spain and has reached an unemployment 
rate of 51%.

On the other side the rich remained more or 
less unaffected, mostly because the Greek 
tax system is dysfunctional and corrupt. The 
main beneficiaries of the bailout are the rich 
who pay practically no taxes. If only the tax 
that wealthy Greeks owe to their country 
from the last years would be paid, the budget 
could increase by 25%.

Haircut for whom?
A pivotal condition for the €130bn new 
rescue package to be paid out was an 
agreement to reduce the €206 bn debt 
owned by bond holders, especially banks, 
hedge funds and other investors. This 
restructuring was aiming at reducing the 
Greek debt, totalling €350 bn, by €100 bn. At 
first glance, it sounds very equitable that the 
financial sector should contribute to repair 
the damage it has caused to a large extent. 
But while the media and populist politicians 
pretended that EU countries would have to 
pay for uncompetitive and undisciplined 
Greece, the real issue was the fear that 
many European banks who had bought 
billions of Greek bonds – notwithstanding 
Greece’s known lack of competitiveness – 
would need to be bailed out after a disorderly 
default and its aftermath.

In addition, Credit Default Swaps (CDS) – 
contracts that provide insurance in case of 
default – issued by big investment banks and 
hedge funds would perhaps have to be paid, 
which would undermine European and US 
(investment) banks that had sold CDS, while 
those who had bought CDS would have 
money to compensate for the Greek bond 
defaults. In the beginning of the negotiation 
process with private bond holders, many 
attempts were made to officially declare the 
debt reduction to be ‘voluntary’ as this would 
avoid CDS to be paid. The uncertainty 
remained until the end, whether the 
International Swaps and Derivatives 
Organisation (ISDA) would declare a default 
and trigger the pay out of the CDS contracts. 
ISDA is a private association whose decision 

making committee is made up of 15 global 
banks and investment funds: including the 
big banks that sold and bought the CDS! 
This exposed a dramatic big problem in the 
financial architecture, which is not yet being 
addressed in any EU legislative proposal nor 
in EMIR that deals with over-the-counter 
(OTC) derivatives.  

What was actually at stake was whether the 
worldwide market of $1.3 trillion gross 
market value in CDS contracts to insure 
bonds, issued by governments around the 
world, against default would have become 
worthless if ISDA would not declare a 
default. No CDS pay out could have caused 
quite some instability and credit crunch in 
case of a reduction of the value of Greek 
bonds, given the interconnectedness, lack of 
transparency, high borrowing levels and herd 
behaviour of the financial sector. The CDS 
market is a lucrative new market for hedge 
funds and big investment banks which are 
buying and selling CDS and then using 
collateral (clearing) and other derivatives to 
hedge themselves, resulting in a web of risks 
distributed through the global financial 
system without transparency. About 74% of 
CDS trading takes place among 20 dealer-
banks worldwide, including five US 
investment banks – Bank of America, 
Citigroup, Goldman Sachs, JPMorgan, 
Morgan Stanley who write 97% of all 
CDScontracts in the U.S. The five US 
investment banks had a total net exposure of 
$45 billion to the debt of Greece, Portugal, 
Ireland, Spain and Italy, at the end of 
September 2011 so that they were afraid that 
the Greek problem would spill over to the 
other CDS and bond markets. No wonder the 
US interfered in the Euro and Greek crisis.

The Greek government needed to negotiate 
with the banks and other bond holders who 
were represented by the Institute of 
International Finance (IIF), a very effective 
high level international lobby group for all the 
largest banks in the world, which has refused 
collective debt resolution mechanisms in the 
past. At least Greece could coerce those 
who do not wish to restructure their bonds’ 
value as it had inserted ‘collective action 
clauses’ after the bonds had been issued. 
This would prevent bond holders from 
refusing defaults on condition that a three-
quarters’ majority of the bond holders 
agreed, a serious difficulty.

Due to Greece’s threat of not paying in case 
of no agreement, and because the IIF 
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warned that a disorderly default would result 
in a worldwide cost of €1 trillion, an 
agreement between most of the private 
sector was reached by 9 March, after 
missing many deadlines. As part of the bail 
out package, the private bond holders would 
receive 15% of the bond values in cash and 
a swapped the old € 206 bn bonds for new 
bonds at 31.5% of the original value with 
lower interest rates. Due to the collective 
action clauses that made Greece force a 
default, ISDA finally declared a disorderly 
default that triggered CDS contracts.

The whole problematic process to make the 
bondholders also pay – rather than the tax 
payers – shows the gaps and the slowness 
of financial reforms at the EU level. If EMIR 
would have been agreed by the Ministers of 
Finance [see the article on the Market 
Infrastructure Regulation in this Newsletter], 
it would not have taken so long to know who 
was protected against default by OTC CDS 
contracts and who would be in trouble by 
having to pay out CDS. Although information 
is available at the Depository Trust and 
Clearing Corporation the threat of a large 
pay out of CDS was used as a bluff against 
politicians to avoid a large reduction of the 
bonds value. Only at the end it appeared that 
the net cost of CDS contracts in relation to 
Greek government bonds was relatively very 
small, around €3 bn.

Those who lost due to the default on Greek 
debt and existing CDS contracts were 
amongst others UniCredit, the Italian bank 
estimated who faced the biggest loss of €240 
m, many German banks such as cooperative 
commercial bank DZ BANK, Deutsche Bank 
(€77 m) and Norddeutsche LB, and BNP 
Paribas (€74  m). In contrast, HSBC was 
estimated to receive €194 m, and RBS €177 
m from CDS pay outs. What happened was 
that over the years, the net risks from selling 
CDS on Greek bonds have been reduced 
dramatically (by hedging using other 
derivatives, clearing mechanisms) so that the 
total sum activated was manageable (about 
€3 bn) and no (German or US) bank could 
really get into trouble. Of course, the ECB 
had bought about €55 bn of Greek bonds 
and had accepted Greek bonds as collateral 
– a big way to help banks that were Greek 
bond holders. In addition, the ECB had 
provided liquidity to European banks with 
loans up to €1 trillion at an interest rate of 
1% for a longer than usual period (3 years).

The fact that Greece had somewhat forced a 
default on private bond holders while the 
bonds owned by the ECB and the Greek 
banks were fully paid, made the financial 
sector understand that governments had 
finally some power to decide against the 
interests of the bonus-ridden financial sector. 
However, 14% of the bonds were not issued 
under Greek law and these bond holders 
could not be forced to restructure their 
holding through collective action clauses but 
only by pure no repayment by Greece. Some 
of the hedge funds that were not willing to 
voluntarily agree to the debt reduction have 
indicated they might sue the Greek state for 
breach of contract, using bilateral investment 
agreements, which could result in high fines 
for the Greek state and thus the Greek 
people and perhaps European tax payers. 

Another thrilling episode in 
the drama on the Financial 
Transaction Tax
By Peter Wahl, WEED

The tension around the Financial Transaction 
Tax (FTT) was already increasing before the 
13 March 2012 Council meeting of European 
Ministers of Finance (ECOFIN). Finance 
ministers from nine EU countries (Austria, 
Belgium, Finland, France, Germany, Greece, 
Italy, Portugal, Spain) had written a letter that 
was applying substantial pressure on the 
Danish presidency. In EU diplomacy such a 
letter is quite a strong instrument. The letter 
asked to speed up the Council’s decision 
making process regarding the Commission’s 
legislative proposal on an FTT before June 
2012. As it was known already since 
December 2011 that the UK would under no 
circumstances accept a European FTT, the 
proponents of the tax did not want the 
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process to be delayed. In addition, the next 
two incoming presidencies, Cyprus (second 
half of 2012) and Ireland (first half of 2013) 
are opposing the FTT, which will make it 
more difficult for the proponents to get a 
decision.

On 13 March 2012, the EU-27 Ministers of 
Finance failed to reach consensus at the 
ECOFIN meeting, and this did not come as a 
surprise. When UK Prime Minister Cameron 
had visited Berlin in December 2011, he 
already expressed the British opposition to 
the FTT in no uncertain terms. At the 
ECOFIN meeting the UK was joined by the 
Czech Republic, Ireland, Sweden, the 
Netherlands, Malta, Luxemburg and Cyprus. 
Since EU rules require unanimity on issues 
of tax, a common EU initiative of all member 
states is failing. The communiqué of the 
March ECOFIN meeting  “to further analyse 
the Commission's proposal, whilst also 
exploring possible compromise solutions and 
alternative routes,” is therefore more the 
preparation of an exit option without the EC 
publicly losing face, than a serious attempt to 
find a common way to a European tax.

Between the Millstones of European 
Conflicts
The main reason for opposing the FTT is of 
course the wish to protect the profits of the 
finance industry in the respective countries. 
But more than that, and particularly in the 
UK, there is a strong and growing opposition 
to any regulation coming from the EU, 
because this is seen as threat to British 
sovereignty. The Euro crisis has intensified 
the already existing anti-EU positions, not 
only among elites but also among a majority 
of the population. According to sources close 
to the German finance ministry, the British 
finance minister Osborne said they would not 
even accept the British Stamp duty if it would 
come as a European legislation.

No progress in the process is to be expected 
before June 2012. France will be absorbed 
by the presidential elections in the next two 
months. Germany is – as a result of its 
strategy in the Euro crisis – suspected of 
seeking general dominance over the others. 
This is why Berlin tries to avoid anything that 
could further nourish this impression and will 
strictly follow the formal procedures in 
Brussels. The June ECOFIN will first have to 
officially state that no consensus over the 
EC’s proposal or even a compromise version 

can be reached, before the proponents of the 
FTT move forward.

In the meantime the proponents might 
rhetorically move closer to the UK. For 
instance, Schäuble has used the word 
Stamp Duty but if one looks closer to what 
he says, he includes derivatives and bonds 
in his version of a Stamp Duty. The usual 
euro-diplomatic blame game is to put the 
responsibility for failure on the shoulders of 
the others – in this case, and with good 
reason, on the UK.

Enhanced Cooperation: A Coalition of the 
Willing
Once the EU-27 approach has been officially 
declared a failure, the way would be free for 
a coalition of the willing. The EU rules allow 
for such a procedure. It is called Enhanced 
Cooperation. If a minimum of nine member 
states agree on a common initiative it can be 
implemented within the legal framework of 
the EU. A well known example is the 
Schengen Agreement, which regulates 
migration at the outside borders of the 
member countries that have signed the 
agreement.

Such an agreement on the FTT would take 
over the core elements of the Commission’s 
draft directive. The nine countries that have 
signed the letter to the Danish presidency 
(see above) would be the appropriate 
starting point. Probably some others would 
join in the near future, such as Denmark and 
Slovakia, where the social democrats 
recently won the elections.

The chances for ‘Enhanced Cooperation’ are 
good:
• The European Parliament – although 

without legislative powers – several 
times expressed its support for the FTT 
and continues to do so in its current 
debates about the FTT.

• The Committee of the Regions – a kind 
of second chamber representing 
regional and local authorities, explicitly 
supports Enhanced Cooperation if the 
EU-27 solution should fail.

• There are strong majorities among the 
populations of most EU countries.

• There is a strong need for fresh money 
to cover the costs of the crisis, in 
particular as the EU is entering a 
recession.
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• Germany and France have officially 
been fighting so hard for the FTT in the 
last two years, that it would be very 
difficult for them to give up without 
losing prestige.

All in all, it might still take some time, but 
there is a good chance that the FTT will be 
realised with the support of a sufficient 
number of European countries.

Conflicting Views in Shaping 
of New EU Banking Rules
By Myriam Vander Stichele, SOMO

Vigorous discussions and negotiations have 
been going on since the beginning of the 
year about the 4th Capital Requirements 
Directive (CRD 4) and the new Capital 
Requirement Regulation (CRR), which will 
become the EU legislation to implement 
Basel III as explained in the previous 
Newsletter. At the level of the Council of 
Finance Ministers, technical negotiations are 
taking place among technocrats, sometimes 
on a weekly basis.  As a result, a variety of 
amendments are being drafted to allow 
supervisors to demand higher capital 
requirements than the general EU level to 
financial institutions when in particular 
situations of increased risk (‘package of 
flexibility’). This contrasts with the European 
Commission (EC) and the European 
Parliament (EP) who are in favour of 
‘maximum harmonisation’, i.e. having the 
same capital requirements in all EU member 
states for different banks.  Also, it was 
agreed at Council level that no parties other 
than credit institutions can take deposits, 
except when sufficient regulation and 
supervision is present. Other issues under 
discussion were the zero risk rating for 
governmental bonds (including from 
Greece!), risk management, corporate 

governance and the definition of ‘liquid 
assets’.

The quick pace of discussions at the Council 
might weaken the slow position-taking at the 
EP that extended the deadline to submit 
amendments to the [draft report by MEP 
Karas see previous Newsletter) to 5 March 
2012. A first discussion about the 
amendments is happening on 27 March 
2012 at the Committee on Economic and 
Monetary Affairs (ECON). The vote by ECON 
on the amendments is provisionally 
scheduled for 25 April 2012 but might 
change (check the official calendar). After 
that, the EP and the Council hope to arrive at 
a compromise in June 2012.

The reform of the Capital Requirements 
Directive has raised many discussions, 
articles, debates and lobby activities from 
different sides with very different views and 
fundamental criticisms, as referred to in 
previous Newsletter. The complexity of the 
whole legislation and its review is itself 
inherently constituting a systemic risk. 
Recently, Finance Watch has published 
a position paper “To end all crises ?” arguing 
for higher capital requirements and 
addressing many of the problems, some of 
which were hardly being discussed, such as 
more capital against securitisations, the 
disclosure of risk weight methodologies, and 
the importance of return on assets.

The EC terminated its advisory committee, 
the Group of Experts on Banking Issues 
(GEBI), after criticism from the EP, civil 
society and the media that GEBI was 
dominated by representatives of the financial 
sector. Commissioner Barnier promised in 
November 2011 to rebalance the expert 
groups that advise the EC and to grant 1.25 
million Euros for building the capacity of 
consumers, trade unions and non-industry 
people to be involved in the financial reform 
process. 

Beyond the ongoing banking reforms, many 
structural problems still remain in the 
banking sector. In February 2012, the 
Commission created the High-level Expert 
Group on Reforming the Structure of the EU 
Banking Sector. The mandate of this Expert 
Group is to propose structural reforms 
beyond the current proposals such as CRD 
IV/CRR that regulate individual banks. The 
Group is expected to focus particularly on:
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• Risks to the banking system as a 
whole, e.g. by separating or restricting 
certain banking activities;

• Reducing the size of banks and the 
likelihood of the use of tax payers’ 
money to save big banks (‘moral 
hazard’); 

• Promoting competition; 
• Safeguarding the internal market.

The Group is to present its final report to the 
Commission by the end of summer 2012. 

The Groups members are chosen from 
different backgrounds, including the banking 
sector itself, and chaired by Erkki Liikanen 
who is Governor of the Bank of Finland. The 
members work in their personal capacity but 
may organise consultations.

Because of stricter regulation of banks, many 
activities might increasingly take place in 
non-transparent ways in jurisdictions that are 
not regulated. On 19 March 2012, the EC 
issued a consultation in the form of a Green 
Paper on how to deal with this ‘shadow 
banking’ or ‘non-bank credit activity’ as the 
EC defines it, following the Financial Stability 
Board (FSB) definition: ‘the system of credit 
intermediation that involves entities and 
activities outside the regular banking 
system’.  A sector that grew strongly before 
the crisis and is officially estimated at 46 
trillion Euro assets in 2010, which is half the 
total size of the world regular banks’ assets.

The FSB, as requested by the G20 leaders 
at their November 2010 Seoul Summit, has 
studied the shadow banking sector and in 
November 2011 presented its first report. 
The EC largely follows the analysis of the 
FSB, stating that shadow banking can be 
valuable as an alternative source of credit, 
but does carry risks for financial stability and 
can be used to circumvent oversight and 
regulation. For this reason the EC discusses 
in its Green Paper the possibilities to 
regulate the shadow banking sector directly, 
or indirectly through the regulation of regular 
banking and insurance with relations and 
exposure to shadow banking. The 
Commission has invited stakeholders to 
send their comments to the Green Paper 
before 1 June 2012. In July 2012, the FSB 
will present its first proposals for measures to 
be taken, with more expected at the end of 
2012.

Note that today, after a year of study by 
international regulators and others, much still  

remains unknown. Who is funding the 
shadow banks? What role do regular banks, 
insurance companies and pension funds play 
in this? Finance Watch has pointed out that 
the definition of both the FSB and EC is too 
narrow, excluding foreign exchange and 
equities trading undertaken by shadow 
entities.

Over-the-counter derivatives: 
long-time regulation struggle 
ends
By Markus Henn, WEED

More than eighteen months after the 
European Commission (EC) published a 
draft of the Market Infrastructure Regulation 
(EMIR), the ´trialogue negotiations´ between 
the European Parliament (EP) and the 
Council of Finance Ministers – supported by 
the EC – agreed on a compromise text on 9 
February 2012. This text needs to be 
approved by the Council as well as the EP 
whose final vote in plenary is scheduled for 
29 March 2012.

The core regulations of EMIR have been 
explained in previous newsletters (the latest 
one can be viewed here). In a nutshell, EMIR 
will make OTC trading less risky through:
• Clearing: Require far more OTC 

derivatives to be traded with the use of 
so-called ‘‘central 
counterparties’’ (CCPs) to whom 
collateral (‘margin’’) needs to be paid to 
protect against default of payment, 
which is called ‘clearing’. The provisions 
will have to be applied by financial 
companies (‘financial counterparties’, 
e.g. banks, hedge funds). ‘’Non-
financial’’ companies (e.g. end-users 
such as airline companies) will not have 
to clear except when they do not just 
hedge risks related to their commercial 
activity (e.g. buying fuel) and exceed 
certain thresholds (Art. 7). Other 
derivatives trades that still remain 
uncleared will have to meet higher 
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standards, especially regarding 
collateral and risk management.

• Transparency: Any derivative contract 
has to be reported to so-called trade 
repositories (Art. 6), which collect all the 
data and make these data available to 
supervisors and relevant authorities. 
Aggregate figures by class of 
derivatives will be published on a 
regular basis by trade repositories in a 
standardised and accessible way (Art. 
67).

• Regulating infrastructure: Many EMIR 
articles related to regulating and 
supervising the CCPs and trade 
repositories, at national and EU level.

The main last contentious issue relates to 
the scope of the clearing requirement (only 
OTC derivatives or all of them? Any 
institution or exemptions?), access of third 
country CCPs, rules for the cooperation 
between CCPs (‘interoperability’), and 
transferring authority (or not) and supervision 
from the national to EU level. It was agreed 
that authorisation and supervision of CCPs 
will be subject to national authorities, but in 
cases of national authorization being 
questioned by the college of supervisors, 
there are different ways for the European 
Securities and Markets Authorities (ESMA) to 
undertake a binding mediation. Furthermore, 
ESMA will be in charge of the register in 
which all derivatives and their clearing 
obligations and conditions will be collected. 
Third country CCPs will have to meet the 
same standards as EU CCPs, which was 
clarified by a particular rule on money 
laundering standards. Regarding 
interoperability, CCPs are only allowed to 
have the respective agreements with other 
CCPs if both have sufficient authorisation by 
the authorities. Although the EP’s Rapporteur 
Mr Langen stated in a press release on 10 
February that there will only be very few 
exceptions to the clearing, there are still 
large exemptions, for example for intra-group 
transactions, and for pension funds for 3-
years with an option to extend this later on.

While the regulation has not even been 
adopted by the EP and the Council, ESMA 
already undertook a consultation on some 
technical standards for the implementation of 
EMIR, with a deadline for comments on 19  
March 2012. The ESMA seems to be under 
high pressure to start developing standards 
as it is to meet some deadlines for proposing 
draft implementation standards to the EC by 

30 September 2012. In addition, the 
European Supervisory Authorities (ESAs) 
published a joint discussion paper on 6 
March 2012, inviting market participants to 
provide feedback till 2 April 2012 on how to 
implement EMIR standards that should 
reduce risks of OTC derivative contracts not 
cleared by a CCP, and risks that are not 
covered by the exchange of collateral.

Overview of EU financial 
reforms not covered in this 
Newsletter

Review of the Market Abuse Directive (MAD 
II) and a new [Market Abuse Regulation 
(MAR) : review of the directive on market 
abuse and criminal sanctions for insider 
dealing. After the EC published its proposals 
on 20 October 2011, draft reports by the EP 
are expected in April 2012 along side 
discussions in the ECOFIN.

Reviews of the Undertakings for Collective 
Investments in Transferable Securities 
Directive (UCITS) :  decisions and proposals 
are being made on technical aspects to 
improve the safety of investments in 
securities through collective investment 
products. Initiatives to deal through UCITS 
reviews with the problems of the safety of 
exchange traded funds (ETFs) have been 
delayed.

Crisis Management of failing banks : The 
EC is expected to release a proposal on 
create a European framework for crisis 
management in the banking sector in April-
May 2012 to manage crises at cross-border 
banks.

Review of Packaged Retail Investment 
Products Directive (PRIPS) : The EC is 
expected to publish a draft proposal in April 
2012 to improve the pre-contractual, 
intransparent and complex information for 
investment products for individuals.

Insurance (Solvency II Directive / 
Omnibus II) : different legislative and 
technical processes to reduce the riskiness 
of the insurance sector and improve 
supervision, and reduce abuse in selling 
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insurance products (Insurance Mediation 
Directive).

Directive on Credit Agreements Relating 
to Residential Property (mortgage 
credit) : the process of co-decision started 
after the EC made a legislative proposal on 
31 March 2011 to protect consumers against 
abusive selling of mortgages. The EP is also 
separately working on an integrated 
European market for card, internet and 
mobile payments.

Recommendation on Universal Access to 
Basic Banking Services : the EC's 
recommnedations made on 18 July 2011 will 
be discussed by an own initiative report by 
the EP and followed up after that.

Improvement of the safety of investment 
products :

• EC legislative proposal for a Regulation 
on Central Securities Depositories 
(CSD) that will introduce common 
standards for securities settlement 
reduce settlement failures and costs.

• EC legislative proposal for a Securities 
Law Directive (SLD) is expected to 
create an EU legal framework for safe 
holding and disposition of securities, the 
exercise of investor’s rights and the 
creation of a supervisory regime to 
control any activity of safekeeping and 
administration of securities.

• Coordination of laws, regulations and 
administrative provisions relating to 
undertakings of collective investment in 
transferable securities (UCITS) and 
Directive on Alternative Investment 
Funds Managers in respect of the 
excessive reliance on credit ratings.

• Review of the Directive on the 
harmonisation of transparency 
requirements in relation to information 
about issuers whose securities are 
admitted to trading on a regulated 
market

• European Venture Capital Funds 
legislation

• Prudential Requirements for Credit 
Institutions and Investment Firms

• Common Provisions on European 
Funds and Repealing Regulation

Review of the Credit Rating Agencies 
Regulation : the co-decision legislative 
process started after the EC made its 
proposals in November 2011 for reforming 
the credit rating agencies business as 
explained in the previous newsletter

Taxation : Different legislative proposals and 
decision making processes are underway 
regarding:

• Common system of taxation applicable 
to interest and royalty payments made 
between associated companies of 
different Member States 

• Common system for taxing financial 
transactions 

• Common Consolidated Corporate Tax 
Base (CCCTB)

• Directive on restructuring the 
Community framework for taxation of 
energy products and electricity

• European system of national and 
regional accounts in the European 
Union

Calendar of official events
For more background to the official agenda 
of European institutions, see the following 
websites:

The European Commission (EC)

The Economic and Financial Affairs Council 
(ECOFIN)

The Economics and Monetary Affairs 
Committee (ECON) of the European 
Parliament

March
• 29-30, Brussels (NGOs): in inter-

networks conference for unions and 
social movements to prepare an 
AlterSummit against current EU 
austerity policies 

• End, Brussels (ECOFIN): presidency 
compromise proposals to agree on 
CRD IV
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April
• 4, Brussels (ECOFIN): technical 

negotiations on CRD IV
• 12, Brussels (EP): conference on food 

speculation and MiFID II organised by 
Die Linke

• 19-20, Washington (G20): Finance 
Ministers & Central Bank Governors‘ 
Meeting

• 19, Doha (Quatar): Global Services 
Forum, a pre conference van UNCTAD 
XIII XIII

• 20-22, Washington (IMF / World 
Bank): spring meeting

• 21-26, Doha (Quatar): UNCTAD XIII
• 24, Brussels (ECON): presentation of 

draft report on MiFID II by MEP Ferber
• 24-25, Brussels (ECON): planned vote 

on CRD IV
• 27, Brussels (EC): conference on 

shadow banking
• end of April ?, Brussels (ECOFIN): 

tentative date for extra-ordinary meeting 
to agree on CRD IV

• end of April?, Brussels (EC): issuing 
of proposal on EU framework for 
recovery and resolution of banks in 
crisis

May
• 3-4, Brussels (NGOs): meeting on 

financialisation of natural resources
• 5-6, Brussels (NGOs): Conference 

"EU in crisis: analysis, resistance and 
alternatives to Corporate Europe", 
subscribe at corporateeurope.org/
EU-in-crisis-conf/register

• 10, Brussels (ECON): tentative 
deadline for amendments MiFID II

• 12, (NGOs): Global day of action called 
for by the « Indignados » and « Occupy 
»

• 15, Brussels (ECOFIN): meeting to 
agree on CRD IV

• 17-19, Frankfurt (NGO): Days of action 
organized by "European Resistance"

• 19-20, Chicago (G8): heads of state 
summit

• 21, Brussels (ECON): vote on UCITS
• 30-31, Brussels (ECON): Discussion 

on amendments to MiFID II draft report
• ?, Brussels: EP and Council negotiate 

a compromise text on CRD IV

June
• 2, Brussels (EC): deadline for 

Commission consultation on shadow 
banking

• 12, Strasbourg (EP): tentative date for 
plenary vote on CRD IV

• 18-19, Los Cabos (Mexico) (G20): 
heads of state summit  

• 18/19, Brussels (ECON): 2nd 
discussion on amendments to MiFID II 
draft report (if needed)

• 20-22, Rio de Janeiro (Brazil): Rio+20 
conference

• 22, Brussels (ECOFIN): meeting, 
earliest agreement on CRD IV

• 27, Madrid, (IOSCO): deadline 
consultation on regulating ETFs

• 28/29, Brussels (Council): head of 
states meeting

• 30, Brussels: Danish presidency ends

July
• 1, Brussels (EU):  Cyprus presidency 

starts
• 2, Brussels (EP): plenary vote on 

UCITS
• 9, Brussels (ECON): vote on MAD II/

MAR and tentative date for vote on 
MiFID II

• 10, Brussels (ECOFIN): meeting
• 26, Brussels (ECOFIN): meeting

September
• ?, Brussels : the High-level Expert 

Group on Reforming the Structure of 
the EU Banking Sector presents its final 
report to the EC

• 13-14, Mexico (G20): deputy Finance 
Ministers & Central Bank Governors‘ 
Meeting

October
• 9, Brussels (ECOFN): meeting
• 12-14, Washington (IMF / World 

Bank): autumn meeting
• 22, Strasbourg: tentative date for 

plenary vote on MiFID II and MAD II/
MAR

November
• 4-5, Mexico (G20): Finance Ministers & 

Central Bank Governors‘ Meeting
• 9, Brussels (ECOFIN): meeting
• 13, Brussels (ECOFIN): meeting

December
• 14, Brussels (ECOFIN): meeting
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