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An Intergovernmental Conference (ICG) of the EU and the ten acceding countries 2 conveyed by 
the Italian EU Presidency currently discusses the Draft Treaty Establishing a Constitution for 
Europe (hereinafter the Draft Constitutional Treaty). This treaty was drafted by the Convention 
on the Future of Europe between February 2002 and July 2003 under the chairmanship of former 
French President Valéry Giscard d'Estaing. The aim of the Convention was to propose changes to 
the founding treaties of the EU, which would prepare the EU for future enlargement, make the it 
more democratic and bring it closer to its citizens. 
 
The ICG hopes to reach an agreement on the draft treaty by the end of this year or no later than 
June 2004. The draft treaty will then be subject to ratification procedures in all EU member 
states, similar to the ratification processes of the Maastricht, Amsterdam and Nice treaties. 
Accordingly, national parliaments will vote on the treaty and in some member states referenda 
may be necessary. If the treaty is ratified by all member states it will enter into force and become 
the new legal basis of the EU/EC replacing the current treaty structure. 
 
This background note briefly sketches the changes of the Common Commercial Policy proposed 
in the Draft Constitutional Treaty and suggests a preliminary assessment of the proposed 
changes. The note focuses on the broader picture and omits details which seem of little practical 
importance. The note also places the proposed changes into the larger context of treaty changes 
and shows an increasing centralisation of powers and competences in trade policy. The Appendix 
of this note contains the relevant provisions according to the different treaty versions.  
 
1. Changes concerning the distribution of competences between the EC and the member 
states 
 
Since the original Treaty of Rome (1957) the competence concerning the Common Commercial 
Policy always remained a sole European competence, i. e. member states were precluded from 
conducting their individual commercial policy. The (political and legal) crucial question 
concerned the exact scope of the Common Commercial Policy. While it was agreed that 
traditional trade in goods was covered by this scope, the contentious issues concerned services, 
intellectual property and investments.  
 

                                                 
1 University of Potsdam, Faculty of Law (Juristische Fakultät), Potsdam, Germany & member of WEED (World 
Economy, Ecology & Development, Berlin, Germany); e-mail: mkrajews@rz.uni-potsdam.de. Comments and 
suggestions are welcome. 
2 The ten acceding countries are the Czech Republic, Cyprus, Estonia , Hungary, Latvia, Lithuania, Malta, Poland, the 
Slovak Republic, and Slovenia. Bulgaria, Romania and Turkey are observers at the IGC. 
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a) Situation before the Treaty of Nice 
 
At the end of the Uruguay Round, the European Court of Justice (ECJ) held that the EC shared 
the competence to conclude the GATS and TRIPS agreements with its member states, because 
only parts of these agreements fell into the scope of Article 133 EC Treaty.3 Consequently, the 
Uruguay Round agreements were ratified by the EC and by each of its member states. The Treaty 
of Amsterdam changed Article 133 so that the Council could  extend the scope of the Common 
Commercial Policy by unanimous vote to those aspects of GATS and TRIPS which were hitherto 
not included (see Article 133 paragraph 5, Amsterdam version). However, the Council never took 
such a decision. 
 
b) Situation according to the Treaty of Nice 
 
Article 133 in the Nice version extends the Common Commercial Policy “to the negotiation and 
conclusion of agreements in the fields of trade in services and the commercial aspects of 
intellectual property” (Article 133 paragraph 5, Nice version). However, the competence in 
services excludes agreements relating to trade in cultural and audiovisual services, educational 
services, and social and human health services, which remain a shared competence of EC and 
member states (Article 133, paragraph 6, Nice version). It should be noted that the Commission 
proposed to extend the scope of the Common Commercial Policy also to investment, but the Nice 
ICG rejected this proposal. 
 
c) Situation according to the Draft Constitutional Treaty 
 
Article III-217 of the Draft Constitutional Treaty specifies that the Common Commercial Policy 
includes “the conclusion of tariff and trade agreements relating to trade in goods and services 
and the commercial aspects of intellectual property, foreign direct investment” (paragraph 1).4 
This makes it very clear that goods, services, intellectual property rights and investment would be 
covered by the Common Commercial Policy and would therefore fall within the sole competence 
of the EC. Compared to the Nice treaty the scope would be  increased in two aspects: First, the 
exception concerning cultural and audiovisual services, educational services, and social and 
human health services would be removed; and second, investment would be included in the scope 
of the Common Commercial Policy.  
 
Such an increased EC competence may not change much in the day-to-day practice of trade 
negotiations in the WTO, but would have tremendous repercussions on the ratification processes 
of international trade agreements. As mentioned above, the original Article 133 required 
ratification of the Uruguay Round agreements by the parliaments in all EU member states in 
addition to the ratification requirements at the European level. Based on the version of the Nice 
treaty trade agreements only need to be ratified by the national parliaments if they concern 
investment and cultural and audiovisual services, educational services, and social and human 
health services. However, as long as agreements in these areas are part of a “package deal”, 
which is usually the case with WTO agreements, national parliaments still have to ratify the 
entire “package”.  
 

                                                 
3 ECJ, Opinion 1/94, WTO,  15 November 1994, [1994] European Court Reports, page I-5267. 
4 The text in italic was added to the text of the first paragraph of the current version of Article 133.  
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This situation would be changed considerably by the proposed changes of the Draft 
Constitutional Treaty. Since Article III-217 would remove any shared competence in trade 
policy, it would preclude national parliaments from ratifying any future WTO agreements. This 
would greatly reduce the influence of national parliaments on trade policy. 
 
2. Changes concerning the distribution of competences between Commission and 
Parliament 
 
a) Situation according to the Nice Treaty 
 
Despite many attempts to the contrary, the powers of the European Parliament in external trade 
matters were not extended by the Amsterdam and Nice treaties. According to the existing 
provisions, the EP does not have the power to ratify international trade agreements, because 
Article 300 EC Treaty specifically excludes trade agreements from the normal procedures 
relating to international agreements of the EC. The Uruguay Round agreement needed the 
approval of the EP only because of a special provision of Article 300 which requires 
parliamentary consent for  agreements establishing a new institutional framework. It is not clear 
whether this provision would also cover the results of the Doha Development Agenda.  
Consequently, the  EP may not be asked to vote on agreements resulting from the current WTO 
negotiations. 
 
b) Situation according to the Draft Constitutional Treaty 
 
Article III-227 of the Draft Constitutional Treaty (which would replace Article 300) requires the 
consent of the EP for “agreements covering fields to which the legislative procedure applies”. 
Since Article III-217 holds that the Common Commercial Policy shall be implemented by 
“European laws and framework laws”, Article III-227 would extend the requirement of 
parliamentary consent to the Common Commercial Policy. Article III-217 would also require the 
Commission to report regularly on the process of the negotiations to the EP. However, it should 
be noted that apart from the requirement of parliamentary consent, the over-all structure of trade 
negotiations within the EC would remain unchanged: The Commission negotiates – based on 
general guidelines of the Council – in consultation with the so-called “133 committee” , the 
Council approves the results of these negotiations and the EP may – or may not – be asked for its 
consent.  
 
3. Changes concerning the voting rules in the Council 
 
a) Situation according to the Nice treaty 
 
Traditionally, Council decisions in trade policy are taken by qualified majority. The Nice treaty 
requires unanimous decisions concerning services and intellectual property rights. However, the 
unanimity requirement is subject to the condition that the “agreement includes provisions for 
which unanimity is required for the adoption of internal rule s or where it relates to a field in 
which the Community has not yet exercised the powers conferred upon it by this Treaty by 
adopting internal rules”. This condition is based on the principle “in foro interno, in foro 
externo” , which means that the competences and rules on decision making concerning internal 
EC laws and regulations shall mirror the rules concerning external decision making (an vice 
versa). Since cultural and audiovisual services, educational services, and social and human health 
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services remain a shared competence, negotiations affecting these sectors require a “common 
accord” of all member states, i. e. unanimity in the Council, according to the Nice treaty. 
 
b) Situation according to the Draft Constitutional Treaty 
 
Article III-217 would require unanimity in the Council only concerning services involving the 
movement of persons (Mode 4 of GATS) and commercial aspects of intellectual property. 
However, this would be , again, subject to the condition that such agreements include provisions 
for which unanimity is required for the adoption of internal rules. Unanimity would also be 
required in the field of trade in cultural and audiovisual services, but subject to the condition that  
these negotiations “risk prejudicing the Union's cultural and linguistic diversity”. The meaning of 
this term is unclear and requires interpretation. Nevertheless, it is safe to conclude that the Draft 
Constitutional Treaty would reduce the scope of unanimous decision-making compared to the 
situation according to the Nice Treaty.  
 
4. Conclusion 
 
The proposed provision on Common Commercial Policy of the Draft Constitutional Treaty would 
change trade policy decision-making in three important aspects: First, all aspects of trade policy 
(goods, services, intellectual property and investment) would be part of the EC’s sole 
competence. This would preclude national parliaments from ratifying trade agreements in the 
future. Second, the EP’s consent to trade agreements would be necessary in the future increasing 
the EP’s role in trade policy. Third, the Council would decide by qualified majority in all areas of 
trade policy with the exception of movement of persons and commercial aspects of intellectual 
property, if such agreements include provisions for which unanimity is required internally and 
agreements in the field of trade in cultural and audiovisual services, where these risk prejudicing 
the Union’s cultural and linguistic diversity. 
 
The proposed changes would continue the trend towards greater centralisation of trade policy and 
reduce the influence of the member states. Since national governments are always represented in 
the Council, this reduction mainly means a reduction in the influence of national parliaments. At 
the same time, the proposed changes would increase the impact of the European Parliament. 
However, it remains questionable whether the decreased role of national parliaments can be 
counter-balanced by an increased role of the EP or whether the proposed change would lead to an 
over-all increase of the existing democratic deficit of European trade policy.  
 

----
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Appendix: Treaty texts 

 
I. Article 133 EC Treaty (Amsterdam Version) 
 
1. The common commercial policy shall be based on uniform principles, particularly in  regard to 
changes in tariff rates, the conclus ion of tariff and trade agreements, the achievement of 
uniformity in measures of liberalisation, export policy and measures to protect trade such as those 
to be taken in the event of dumping or subsidies.  
 
2. The Commission shall submit proposals to the Council for implementing the common 
commercial policy.  
 
3. Where agreements with one or more States or international organisations need to be 
negotiated, the Commission shall make recommendations to the Council, which shall authorise 
the Commission to open the necessary negotiations. The Commission shall conduct these 
negotiations in consultation with a special committee appointed by the Council to assist the 
Commission in this task and within the framework of such directives as the Council may issue to 
it. The relevant provisions of Article 300 shall apply.  
 
4. In exercising the powers conferred upon it by this Article, the Council shall act by a qualified 
majority.  
 
5. The Council, acting unanimously on a proposal from the Commission and after consulting the 
European Parliament, may extend the application of paragraphs 1 to 4 to international 
negotiations and agreements on services and intellectual property insofar as they are not covered 
by these paragraphs. 
 
 
II. Article 133 EC Treaty (Nice Version) 
 
1. The common commercial policy shall be based on uniform principles, particularly in regard to 
changes in tariff rates, the conclusion of tariff and trade agreements, the achievement of 
uniformity in measures of liberalisation, export policy and measures to protect trade such as those 
to be taken in the event of dumping or subsidies.  
 
2. The Commission shall submit proposals to the Council for implementing the common 
commercial policy.  
 
3. Where agreements with one or more States or international organisations need to be 
negotiated, the Commission shall make recommendations to the Council, which shall authorise 
the Commission to open the necessary negotiations. The Council and the Commission shall be 
responsible for ensuring that the agreements negotiated are compatible with internal Community 
policies and rules. The Commission shall conduct these negotiations in consultation with a 
special committee appointed by the Council to assist the Commission in this task and within the 
framework of such directives as the Council may issue to it. The Commission shall report 
regularly to the special committee on the progress of negotiations. The relevant provisions of 
Article 300 shall apply.  



 6 

 
4. In exercising the powers conferred upon it by this Article, the Council shall act by a qualified 
majority.  
 
5. Paragraphs 1 to 4 shall also apply to the negotiation and conclusion of agreements in the fields 
of trade in services and the commercial aspects of intellectual property, in so far as those 
agreements are not covered by the said paragraphs and without prejudice to paragraph 6.  
 
By way of derogation from paragraph 4, the Council shall act unanimously when negotiating and 
concluding an agreement in one of the fields referred to in the first subparagraph, where that 
agreement includes provisions for which unanimity is required for the adoption of internal rules 
or where it relates to a field in which the Community has not yet exercised the powers conferred 
upon it by this Treaty by adopting internal rules.  
 
The Council shall act unanimously with respect to the negotiation and conclusion of a horizontal 
agreement insofar as it also concerns the preceding subparagraph or the second subparagraph of 
paragraph 6.  
 
This paragraph shall not affect the right of the Member States to maintain and conclude 
agreements with third countries or international organisations in so far as such agreements 
comply with Community law and other relevant international agreements.  
 
6. An agreement may not be concluded by the Council if it includes provisions which would go 
beyond the Community's internal powers, in particular by leading to harmonisation of the laws or 
regulations of the Member States in an area for which this Treaty rules out such harmonisation.  
 
In this regard, by way of derogation from the first subparagraph of paragraph 5, agreements 
relating to trade in cultural and audiovisual services, educational services, and social and human 
health services, shall fall within the shared competence of the Community and its Member States. 
Consequently, in addition to a Community decision taken in accordance with the relevant 
provisions of Article 300, the negotiation of such agreements shall require the common accord of 
the Member States.  
 
Agreements thus negotiated shall be concluded jointly by the Community and the Member States. 
The negotiation and conclusion of international agreements in the field of transport shall continue 
to be governed by the provisions of Title V and Article 300.  
 
7. Without prejudice to the first subparagraph of paragraph 6, the Council, acting unanimously on 
a proposal from the Commission and after consulting the European Parliament, may extend the 
application of paragraphs 1 to 4 to international negotiations and agreements on intellectual 
property in so far as they are not covered by paragraph 5. 
 
 
III. Article III-217 (Draft Constitutional Treaty) 
 
1. The common commercial policy shall be based on uniform principles, particularly with regard 
to changes in tariff rates, the conclusion of tariff and trade agreeme nts relating to trade in goods 
and services and the commercial aspects of intellectual property, foreign direct investment, the 
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achievement of uniformity in measures of liberalisation, export policy and measures to protect 
trade such as those to be taken in the event of dumping or subsidies.  The common commercial 
policy shall be conducted in the context of the principles and objectives of the Union's external 
action.  
 
2. European laws or framework laws shall establish the measures required to implement the 
common commercial policy.  
 
3. Where agreements with one or more States or international organisations need to be negotiated 
and concluded, the relevant provisions of Article III-227 shall apply.  The Commission shall 
make recommendations to the Council of Ministers, which shall authorise the Commission to 
open the necessary negotiations.  The Council of Ministers and the Commission shall be 
responsible for ensuring that the agreements negotiated are compatible with internal Union 
policies and rules.  
 
The Commission shall conduct these negotiations in consultation with a special committee 
appointed by the Council of Ministers to assist the Commission in this task and within the 
framework of such directives as the Council of Ministers may issue to it.  The Commission shall 
report regularly to the special committee and to the European Parliament on the progress of 
negotiations. 
 
4. For the negotiation and conclusion of agreements in the fields of trade in services involving the 
movement of persons and the commercial aspects of intellectual property, the Council of 
Ministers shall act unanimously where such agreements include provisions for which unanimity 
is required for the adoption of internal rules.  
 
The Council shall also act unanimously for the negotiation and conclusion of agreements in the 
field of trade in cultural and audiovisual services, where these risk prejudicing the Union's 
cultural and linguistic diversity.  
 
The negotiation and conclusion of international agreements in the field of transport shall be 
subject to the provisions of Section 7 of Chapter III of Title III and Article III-227.  
 
5. The exercise of the competences conferred by this Article in the field of commercial policy 
shall not affect the delimitation of internal competences between the Union and the Member 
States, and shall not lead to harmonisation of legislative or regulatory provisions of Member 
States insofar as the Constitution excludes such harmonisation.    


