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- between States

'REQUEST FOR ARBITRATION
Tn accordanee with Article 36 of the Convention on the Settlement of Investment Disputes ‘
and Nationals of Other States (the “ICSID Conveation”), the Swedish
company Vattenfall AB (“Vatienfall”) and its subsidiary, the German compaty Vattenfall
Enrope AG (“Vattenfall Europe”) as well 25 the German congpany Vattenfall Europs
Generauon AG & Co. KG (“Vattenfali Genetation”) (collectively the “Claimants”)

hercby resPectmlly submit this Request for Arbitration (the “Request") to the

- Tyternational Cenfee for Settlement of Investment Disputes (“ICSID"™), and rcspectﬁﬂly

request that the Secretary-Gencral register this arbitration against the Federal Republic of

Germany (“Germany” or “Respondent”). -
1. ThePartles

1.1 -Claimants

1. Vattenfall is 2 Swedish joint stock company (4ktiebolag) with its registered
office in Stockhalm, Sweden. A cerlified axcerpt from the Swedish company
: ‘raglstry jg attached as Exhibit C-1. '

-2, Yattenfall Furope is & German jpint stock coimpany (Abzengesdlschaﬂ) wﬂh

. its registered office in Berlin, Germany. From 2006 wntil 2008, Vattenfall
dxrectly or indirectly contmuously owned more than 95% of the: shares of

* Vattenfall Burope. Since 2008, Vaticnfall dm:ctly or indirectly owns 100% af
e shares of the Vatienfall Burope AG. A certified excerpt from the company .
registry is attached hexcto as Exhibit C-2. '

P I, Vattenfall Gencratmn isa Gcnnan firnited partnership (AG & Ca. KG) w1th its
reg:sxcrad office in Clottbus, Germany. From 2006 to 2008, Sols gencral parmer
(Kamplememﬂr) of Vattenfall Generation is the joint stoek corporation
Vatienfall Burape Generation Vemaltungs ~AG with its reg:slered officein -

. Cottbus, Sole shareholder of the gencral partner is Vattenfall Burope, alse
‘baing the sole limited partier '(Kommanq?:tzsf) of Vattenfall Generation. The

. described ownership structure rethains unaltered since 2006,
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s contesmplated by Rulo 18 of the ICSID Abitration Rales the following will

‘serve as counsel
- to Vattenfall:

Manaheimer Swartling Advokatbyrd -
Professor Dr. Kaj Hobér, Mr Fredrik Andersson, Dr. Johann von Pachelbil,
and Dr. Nils Eliasson ,
Box 1711 '
SE-111 87 Stockholm
Sweden ' .
Telephone: +46 (8) 595 065 82, Telefax: +46 (8) 595 060 01
. E-tmiail: kho@msa. s, fra@msa.se, [VpEmMSa:se, nel@msa.se

- ta Vattenfal] Europe and Vattchfial-l Generation:

‘Luther Rechtsanwaltsgescllschaft mbH

Dr. Ulrich ‘Theune and Dr. Richard Happ

Gingomiatkt 45 ' A

D-20354 Hamburg

Germany : o
Telephone: +49 (40) 18067 12977, T elefax +40 (40) 18067 - 110
B-rnnil: wirich,theune@luther-lawiirm.com; richord happ@luther-

lawfixm.com -

Claimants have duly authorized the institution of legal proceedings and '

" appointed, respectively, Mannheimer Swarthng Advoketbyrd (“Mannheimer
* Swartiing”) and Luther Recht_sanwal’tsgesallschaﬂ mbE (“Luther”) as their

legal representatives, as evidenced by Exhii}its C-3t0C5.

Claimants have designated Mamhs:iﬂiér Swartling as their joint poitit of
" contact with TCSID and authorized Mapnheimer Swartling to communicats

with JCSID on their behalf. Claimants therefore respectfully request that all

- communication in .th'is arbityation be addressed to Mannheimer Swartling,

Respoudent

The Federal Ropublic of Germany (“Germany”) is Respondent in this

atbitration. Rmspondenf has in the negotiations between the parties been
represented by the Federal Ministey of Economy and Iechnology

(Bundesministerium fir Wirtschaft und Technologie, BMW). The Ministry has -




327)

iR e Hncuasl_Ee mmmi-a

2.1'

10,

g0 far been representod by the head of the diyision_for International

Tpvestments, Mr Joachim Steffens.

Fedaral Ministry of Economy and 'Iechnology

Mr. Joachim Steffens
Head of Division Intemahona}, Investrments

Seharnhorsisirabe 34-37

D- 10115 Berlin .
Telephone: -+49 (30) 18 615 — 7520, Telefax: +49 (30) 18 615 - 5493

E-Mail: ]r.}achtm steficp_s@bmm hund.de
Summary of the Dispute .

Bankground

The ﬁrst Claimant, Vattenfall, is the parent company - of the the Vattenfall

. group of companies (hercinafter the “Vattenfall Group™). Vattenfall is. 5

Swedish electricity company. Iy 1996, Vattenfall began to expand

'mtcmatsonally Today the Vattcnfau Group is operatmg in six different core

markets: Sweden, leand Germany, Df:nmark Poland and the U‘mtcd

| ‘ngdum

The Vattenfall Gxoup E busmess in Gennany is conducted through the second

Cla:mani, Vattenfall Europe. Vattenfall Europe was established as the result of
a merger betweon several German companies active in the clectricity scctor in
which the Vattenfall Gmup had acqum‘:d the majority of the shares. Such
mmpames include: HEW in Hamburg (Hamburgische Electricittswerke),
BEWAG in Berlin (BEWAG Akt:engesells‘chaﬂ Berlin, VEAG {(VEAG
Verengre Energzewerke AG) and LAUBAG (Lausitzer Br dzmkakle AG)a

¢oal pmduae.r Vattenfall Europe has sevefal German subgidiaries, inclading,

Vattenfall Enrope Generation AG & Co. KG (“Vattenfall Generation”).

Vattenfall Generation nperates the major part of the Vattenfal ‘Group’s power

. plants in  Germany, and sells the. ciecmclty and heat to other companies mthm

and ouisnda the Vattenfal] Group.

HEW, in the German federal state of Hamburg (Freze und Hansestad!
'Hamburg), Was prcm uusly the local staw-c:swned elccmcny campany, HEW
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supphed the my of Hamburg both with electmny and district heating

generated by its own power plants. One of these plants was situated in the local

suburb of Moorburg and used to operate on gas and oil However, due 1o high

gas prices, the plant was Hecommissioned in 2001 and eventually dismantled in

- 2004,

The dispute betwccn the Vattenfall Group and Germany aises out of the

yonduct of the Hamnburg government authorities relating 10 the admlmsi:ratwe '

‘pmcadum for the issuing of permits for a new power plant being constructed by

Vatenfall Gcneratxon at the site of the former plant which is at Hamburg-

~ Moorburg, This new coalfired power plant (the “Moorburg power -plant™, will’

have two block-units, with a combined productxon capacity of max. 1730 MW
eiecMclty or max, 650 MW district heating. o

‘The planning ofthe Moorburg powcr plant started in 2004 e Vattenfall

Group originally planned to build 2 one-block plard at an investment cost of
s.pprommately EUR 700 million. However, the city of Hamburg eacphcxtly
encouraged and proposcd the construction of a dual-block plant. The ides was
that the incroased araount of district heating from a dual-block plant would

" ensure long-term supply of district heating to the city of Hamburg. The
- Vattenfall Group accepted Hamhurg ] propo:;al to expand the plantto a dual
block plant. This also proved favourable in Vattenfall’s economic analysis.
Consequently, Vattenfall changcd its investment degision accordingly, Thus, o
31 Aughst 2006 the bozrd of dirgctors of Vattenfall approved the planued

construction uf the Moorburg power plant with an - initial - budget of

- EUR 1333 million. At the date of filing of this R_equcst due to the actions of
Hzmburg, the casts have inereased to more than EUR 2 billion, ' :

- Administrative Procedurs

Background
Under German law, the construction and operatmn of a power plant qul.!ll'eb
pertutits from the rcspons:blc authotitics of the fede:al state whnre the plant 1s 1o
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be operated. In this case the authomy in quesnom is the Authority for Urban
Devclepmcnt and Environment in Hamburg (Behorde fiir Stadientwickling und
Umwa!t the “BEU™. Two permxts were particularly relevant: First, the permit
wnder the Federal Act on Immission Conirol (Bunde.swfmm:sszanssckng’esetz),

which would permit the canstrucnon and opetation of the plant (“immission

comrol pernit"). Second, the permit according to the Federal Water Resources

Act (Wasserhaushaltsgesetz), allowing the use of cooling waicr out of the river

. Bfbe and the return of such water back o the river (“water nse penmt”)

After the board of Vattenfall had appmvad the planncd construction, Vattcnfail
Generation, o 27 October 2006 applied for the immission contrel perrnit, and,

on 5 Descmber 2006, for the water use permit. As o the water use pormit,

" Vattenfall Generation applied for a permit that would aliow the piant to take
. out of the river Blbe cooling }vatcr at a rate of up to 64,4 m'/s and to retym

such cooling watet at a maximum terperafre of 30°C with a resulting
temperatire increase between water intake and outlet of thé river water of

maximnm &/7.5°C.

The permits were delayed

A fandamental characteristic of the administrative procedore under the Federal
Acton Immission Contro), and relevant ordinances is the strict time limits for

" certain ‘pracedural steps: the procedure nust 1ot take longer than i8 strictly
necsssary, The decision must be taken within seven mnnths after the filing of a

complete applmatmn This dcadlme, however, can be extendeti once e.g. in
complicated cases, by three months. To speed up the procedure, an applicant
sceking an immission controf permit may s multaneouz.ly apply fora .

‘pmhmmary start permit” (“Zulassung vamemgen Beginns"), whlch eﬁmtles

the applicant (0 carry put certain prc;{xrmnary construction _maamn‘cs

 Before Vattenfall Generatwn applied for tbe mumssmn contro} permit and the

walct use penmt it dﬂcussed the pms;sectwc tlmefmme of the admmxstrahvc e

. procedure with the BSU, At the time of applymg for the permits, Vattenfall

- Generation, therefore, had TE240D to expac:t that the emission panmt Would be
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- ViIn Hamburg, govemment minisiers uaditionallj are x_xained “Senators”.

By letter of 25 April 2007, the BSU indieated to Vattenill Generation that the

- water use permit could not be issned, The reason given was that the

“etology of the river. Under German Jaw, without a water uge pérmit the
 Vattenfall Group would 1ot be entitled 1o the imomission control permit for the

BSU’s opinion.

: .2007 2 long-termt electnm\:y supply agrecment was reached between the

“the presence of Senator Gedaschko. Some days later the meeting proposed by

 isswed by May 2007. Howevet, after ‘M. Axel Gada:-chlm previously deputy

Head of the BSU and a Christian Democrat puhtman, became Senator’ (on 17
Ianuary 2007) and head of the BSU, the start of the admmlsuatwe procedure
for the issuing of tho permils Was. further dalayed With the reports of the
Intcrgnvcmmcntal panel on Climate Change having alerted the public to the
1mpmdmg chmate change, Mr. Gedaschko imposed very clear mqmrments for

the procedure to continue. Such demands were expressed by M Gedaschka at a

ineeting on 16 March 2007 with mernbers of Vattenfal} Europe’s Board of
Directors. Ono such requirement was thet the Vattenfall Group was requested
to agree with a Hamburg-hased huge copper producet, which aise planncd to -
build a2 power plant, that thig factory would discoptinue its pOWET plant project
and instead be supplied with ¢lectricity by the Moorburg power plant. The
bottom Jine message communicated by the Hﬂmburg authorities was thus that
only oe power plant would be authorized. '

temperature increasc of the water in the river would cause scripus harm to the

construction of the plant. The BSU invited Vattmfai. Gencration to amend its
application and {0 meet ' with BSU officials to discuss the consequencaa of

The Vattenfail Group majntzined its apphmmon a5 submitied. In eatly May

Vattenfall Group and the copper factory, enabling the latier to give 1p its own
powex plant project. The conlract was signed in the City Hall of Hamburg in o ' -

the BSU in its lotter of 25 April 2007 took place between Vattenfall Generation
and the BSU, At auch mecm:g it became ¢lear that the BSU now had revtsad its -
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w that the water use permit could not be igsued. Rather, the BSU

now took the position that the amount of cooling water would not pose any

* substantial prohlcm

After the meeting, by letter of 11 May 2007, the BSU notified Vattenfall

Generation that the procedure concerning the immission contral permit could

- officially start, In connection herewith the BSU indicated that the immission

control permit and the water use penmt could be issued by 28 November 2007,
Thé statutory time hxmt within which the permits had 1o be issued by the
authorities expired seven months after the official commenccment of the
procedure for i jssuing the permits, 1. e. on 10-December 2007. As mantmncd
ghove in para. 13, there are very limited possibilities to extend this time limnit.

Mareover, no tmcnsmn may exceed three months.

In preparation of the constraction of the Mdorburg power plant, Vattenfall
(3encration had entered into 3 pumber of option contracts with construction
cofpanies, Such options had to bo called by the'end of 2007. It was therefore
of great importance for the Moorburg project that Vattenfull Gen eration
obtained the preliminary start pemnt that would allow it to start the

constmctwn before the end of 2007 The Hamburg government, howevcr made
‘the granting of the preliminary start panmt dependem on the folfilment of the

: foﬂowmg dcmands

- that the Vattenfall Group further reduce the temperatre. of the watcr that
was 10 be returned to the river Elbe; :

- _that the Vattenfal Group undenake 1o install at its own ccqt, and as s00n as
possible, a carbon capture & storage plant (“CCS-plant”), and -

— mqg the Vattenfall Group increase the output of district b eaung.

 An agreement ig reached and the p_m teliminary start permit is jsswed

The neganatmns between the Hamburg gnvemmmt and the Vattenfall Gmup

. regarding the penmts for the Moorburg power pla.nt contmued throughout




B27)

- H¥AN R onfamE gy Roquest_fol_ArhReionpioT 1vi .

2Z,

23

24,

October 2007, The negotiations were conducted on several levels. Vattenfall

" ads it clear during the negotiaﬁons that the planned construction of the power

pI'ant would he discontinned, if the Vattenfall Group did not receive the
preliminary stact permit before the end of 2007 (Exhibit C 6).

Folimﬁng sevoral meetngs in October 2007 and g:arly.November 2007, an
agreefﬁent wés reached boetween the Vattentall Group end the Hamburg '
goverament (the M oorburg Agréement”). The sgreezhent was x’rublidly
apnuunced on 14 November 2007, Exhibit C-7). Under 'th_c agrocment, the
Vattenfall Group accepted the demands put forward by the povernment ¢f
Hamburg and made conésponding undertakings which entailed very substantial

additional costs for the Vattenfall Group.

' In return, the Hamburg governraent, through BSU, on the same day, Lo

14 November 2007, granted Vattenfall Generation’s applicatio'n‘fqr the
préliminary start permit that allowed Vattenfall Generation fo initiate the
censtruction of the plant. In the pﬁr_mi_f; attachr:gl hereto in excetpts 18 Exhibit

" '8, the BSU stated:

A desision in favour of the applicant can be expected in immission protection
proceedings. According to 2 provisional assessrment of the immission ‘control
“application there ave ng cbstacles that canmot be temoved by covenants that stand
in the way of approvzl. Assessment of the-submitted applivation documents has
revealed that frotn the current point of view it is highly probable that the provisions

. of Section 6 of the BEmSchG’ in relation to the proposed plant -are met. This

" opinion was aluo shared by the authoritfes involved in the proceedings. :

Fundamental objcciinnS, that cannot be overcome or settied by covenants, bave not
been raised by the authoritics involved. ' .

By letter duted 22 November 2007, Prof, Josefsson, CEO of Vaitenfall, thanked

Mayor von Beust for the “constructive neéaﬁations”; Mayer von Beust réplied .
by letter dated 11 December 2007, stating that ke had been aware ofthe

significance of the Moorburg matter for the Vattenfall Group. This

comespondenss is attached as Exhibits C 9 and C 10

" 2pedersl Act on Immision Contro} (Bundey-fmmissionsschulegessiz) =~
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At jis meeting on 12 December 2007, the board of Vattenfall was informed

about the agreement and approved an mcrf:ase of the budget for the
gonstruction of the plant and the dlsmet-heatmg p1pelmes to EUR 2,205

mﬂlmn

“Relying on the Moorburg Agreement, the prchmmary start permit, and the

AgsuUrances recewed from the rcpmsentanvcs of the City of Hamburg,

Vattenfall Generation called the options it previ jously had seeured with
eontractors for buﬂdmg the plant (sec para. 20 above). At that time, BSU
‘officials also informed: Vattanfall Generation thai the ummssmn control psrmﬂ.

" which was crucal for the frther construation work, would be granted in

Jannary 2006.

Tn the electoral campaign of the Gmcn Party for the state parhamcnt clecncms

in Hamburg in l-cbruary 2008, the Moorburg, power plant played a central zole.

In a press statcmcnt of § February 2008, My, Christian MaaB of the Green Paxty

pu&lwly declared Exhibit C—11 that the Gréen Party’ would stop the bmldmg
of the powsr plant, should they be pm of the navammcnt after the election:

There are sufﬁment legal options o stop the power station bemg bmlt We w:!l use
all me,ems at our- dxspoqal ifwearein thc govermment after the election.’ : '

- Contrary to what had been indicated by the BSU and what the Vattanfall Group -

had expected, the immission control perrnit was not granted i Ianuary 2008.
By letter dated 8 February 2008, the BSU asserted that they already in

December 2007 had extendcd the time limit of issuing the pertnit untit 10
-_Mamh 2008, wlthout however having informed Vattenfall Generau on about

_ this. The ESU further stated that it was unlikely that the perrmts would be
jssued before the end of March 2008.

*In Hamburg, the Green Party b:a.r.t: the name , Bilndnis QOIDM Qriinen JAL Hamburg" (hereinaficr '
,,C‘recn Party“). ‘
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- On' 24 February 2008, the elcctmns for the state parliament were held. The

local CDU party {Christl :c:h Demokratische Union Deutschlands) lost. its
absolute majority and cntered into coalition tafks with the Green Party. The

| coalition talks lasted from early March 2008 unl:;i 10 Agril 2008.

‘On 10 March 2008, the CDU and the Green Party established the “Working

Group Mourburg”, the purpose of which was 10 discuss the alternatives @

Moorburg plant. During the coalition talks, Mus. Anja Hajduk, chairperson of :

the Hamburg Green Party, issued the following press statement of 12 March
2008, Exhibit C 12: '
We will do sverything within our power to pravent the canstrucﬁon of this huge
cual-ﬁred power Station. '

On 27 March 2008, the ESU again cxtended the time limit for the issnance of

.' the immission control permit. This time until 10 June 2008, i.e. unﬂl well after

the end of the coalition talks. .

_The coalition talks, resulted in an agreement between the CDU axnd the Green
' Party to the effect that the BSU was to be headed by Mis. Hajduk and her

deputy Mr. Maaﬁ The coalition agreement of 18 Aptil 2008 statcs that the
applications for the permm: for the Moorburg plant would be assessed and

decided "accon‘..ng to law”,

| ~ Already on 14 April 2608 due to the delay in xssumg the permits, Vattcnfall

Géneration had filed a Jawsnit against the BSU with the Higher Adxmmstramve
Court in Hamburg (Hamburgwches Oberverwaltungsgericht, OVG), applying

fora _rudgement ordennb r the BSU to jssue the permits. Despite those
' pmceer.hngs the BSU; for the third tnne extended the time limit for the

jssuance of the permits, this time until 10 Septcmber 2008,

The central issue bofore the Higher Administrative Court was the granting of
the water use permit, without which there swould be no final construction

permit, In the proceadmgs the BIU raised a numnber of arguments why the

pt:r:mt should not be granted arguments which the BSU had not razsed in 2007

under the former Hamburg government.
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An ora) hearing was held before the Higher Administrative Court of Hamburg

~ on 16 July 2008. When the court declared that by the end of August 2008 it

would issue an advzsmy opinion sething out its preliminary legal view on

* gertain issues relevant to the issuing of the permits, the BSU finally agracd to
 issue a decision on Vattenfall Generatmn 8 appllcatmns for the permits. The _
" time Jimit was now set by the BSU to 30 September 2008,

Final parmits with severe lirnjtations are eventually jgsned

On 30 Septerober 2008, the BSU granted the immission eontrol permit and the.

. vateruse permit. However, both permits were cuupled with restrictions. In

pamcular the restrictions with respect to the water use permit are extr::mely
severe. They clearly deviate from the Moorburg Agxeement and from what the

Vattcnfall Group was entitlsd to expect.

Firstly, BSU in its decision intmdmcd reqﬁi_remcﬁts on Vattenfall Gencration

that had never been mentioned before. According to these new exiteria, the

_ameunt of cnnlmg water which could b uscd by the power plant was severely
limited, and made-dependent on the amoutt of surface water, Le watcx flowing
. downnver in the Elbe notwithstanding the fact that the Elbe, where the plant is )

.oca*ad is heavily influenced hy the tide. Not cven at times of normal average

' amounts of surface water, would the power plant be penmttcd to take out the
full 64m>/s of cooling water required for the power plant to run at full capacity.
* The effects of these limitations would be so severe that the plant would have 1o -

be shut down for days or weeks during summertime. Restrictions of this
m&gmtudc had not cven been remotcly mentmned d:scuqsed or pmposcd

during the adeninistrative procc:durc

Secondly, the. BSU deviated from the requirements agxced on in the agmcment

© of 14 November 2007, The water use permit includes much stricter

requirements regarding the tetnpetature of the cooling water permitted o be
returned into Elbe and'the oxygen Ic‘_rcl of water of the Elbe t_han the Vattenfall
Group had reason to expect. As 4 resnlt of thesc roquirements, the plant will

have significantly less possibilities to use cooling water. As a consequence it
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may be required peﬁcdiéally to shut down, cven if the requiremonts tnder the

permit on the useable amount of surface water 2r¢ met,

Thirdly, the BSU arbiwarily increased the duration of the mOniforipg phase for
the efficiency of the so-called “fish-stait™ in the river Elbe® from one yeat to

two years, which could delay the start of the operation of the plant by one year.

Since the amount of cooling water is decisive for the clectricity output of a

coal-fired power plant, the plant will —as a result of the above-deseribed
restrictions — be able to operate only with substantiaity reduced capacity, Based
ont an annual average ouiput, the reduction can today be cstimated to amount 10

 approximately 45% per cent of the plant's notmal output.

The damage suffered by the Claimants

The Claimants have suffered congiderable losses and damage as 3 consequence
of the zbove-described actions taken by the BSU. The following categories of

general loss can be defined at this time.

Firstly, the delay in issuing the Tequired permts has led to damage clams |

againét Vattenfall Generation by contractors Tetained for the vonstruction of the
power plant. The original construction schedule for the power plant provided

that work for which the immission control permit was neccssary necded to stert
in May 2008. When the permit was ol issued by this date, Vattenfall

Generation had to instruet its contractors to suspend fhe works,

Secondly, te water use restrictions make the plant uncconomical. The
céstriciions lead to  significant reduction in the clectricity geperation capacity -

andfo a corr'a&ponding loss of cash-flow from sold electricity. The effect-of the

4 goutheast of Hamburg, the river Elbe is blocked by & weir
which have their bresding grounds uprivar to cross the weir, 2

river. As the power plent, by taking
- Vattenfall Gereration plans the construction of o second fsh-steir, This would provent damage to the fish
lstion by sliowing more fish 10 swim upriver aud breed. The power plant will not be allowed to start

pRpu .
operations before 2 monitoring phase hes established the efficiency of the second fish-stair,

(“Welir™) with » stuice-lock, To enable fish
fish-stair kad been built inte one side of the
water out of the rivet, sould potentially kill a certain number of fisk,
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reduced generation capacity is a very significant reduction of the value of the

plant,

Furthermora, the Moorburg plaﬂt was intended 1o replace the aging power plant

' in Hamburg/Wedel, which currently delivers district heating fer Hamburg, The

Hamburg/Wedel plant is scheduled to be decommissioned in 201‘7 Any delay
in the start of operation of the Moorburg plant 0.4, caused by the teyyeaT

" monitoring phase for the fish-stair, will rcqmrc the Hamburg/Wedel plant to be

kept in operation Jongérthan previously planned. The continued operatmn of
the Wedel plant will require considerable additional investments by the
Vattenfall Group. In addition, any delay of the start-date for the operation of

 the Muorburg plant causes additional losses and damage.

The combined effcct of the delay in issning the- recuired pentits and the

testrictions on. the use of coolmg water destroys the cconomic value ofthe ‘

plant. Claimant's Josses and damage have been pxchmmmly asscssed o

approximately EUR. 1.4 billion.

Negotiations hetween the Vattenfall Group and Germany

' The Claimants contacted the Federal Govemment already al dn carly stage 1o

ask for an amicable setttement of the dispute, Negotiations took place m two
phases: (i) before 30 September 2008, i.e. when it was still unclear whether the

. permits would be gmnted and (i} after 30 Septembar 2008,

A first meatmg was held on 15 July 2008 in the Federal Chancellery in Berlin. '
The meeting did not produce any substanhve result, The Claimants thcsrefore
senta formal Notice of Dispute to the Fedcxal Gnvcmment on 28 August 2008

Thxs Nntace of Digpute is attached hereto a3 Exhibit C-13.

Subscquemly, the Fadexal Mln‘istry for Economy and Techuology took over the

 handting ofthe dwpute When the penmts waere-issued with the rcsiricuons

explained above, the Claimams sent a new Notice of Dispute to the

government, Exhibit C-14, gwmg the government thrae ﬁmhcr months for an
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49.

50.

51,

5.

33,

54,

amicable settloment, An infolal mesting was held in Berlin on 15 December

7008, Again no agrccmcnt was reached.

A fmther mceting was enwsaged for early Februaly 2009, The Fsdcral
Govemment cancelled it and rescheduled i for 26 or 27 February 2009,

However, {he Government caneelled both dates at short notice.

_ Germany has breached the Energy Charter Treaty

The ECT isan mtcmauonal treaty estabhs}:ung a legal framework for the
- promtmon of long-term cooperauon in the energy field. The ECT has becm

signed and ranﬁc,d bm‘h by G&xmany and Sweden (see para. 58 below)

Part Y of the ECT, entitled “[nvestment Promotion and Prdt@ct,ion", imposes 2
number of substantive obligations ypon Germany for the protection of
{nvestments made in Germany by investors of other Contracting Parties,

I:o pau“ticulér, Ariiele 10 (1) of the ECT provides that investments of investors
of other Contracti:ig Paities shall at all times be accordgd fair and equitable
treatment, enjoy the most constant protection and secuﬁty,--and that no
Contracting Party shall in any way impair by unceasonable of discriminatory

measures fheir management, maintenanos, use, enjoyment or disposal.

* Moreover, pussuant to Article 13 of the ECT, investments may not be

nationalized, expropristed or subjected o a meagure or measures having effect

"equivalent to nationalization or expropriation except where such expropriation
* is: (a) for a purpose which is in thc public interest; (b) not discrireinatory; (c)
carried out under due process of law; and (d) acqompmic:d by the payment of

prompt, adequate and effcctive compensation.

 The acts and orissions of the Fedcral State of Hamburg in relation to the

authorization process of the Moorbuzg pow er plaut constitute, separately and ip

combination, violations of the Germany’s obligations under Part 111 of the ECT.

Such violations of the ECT are ditectly attnbutable to Germmany. Jn parncular
Gcmany has committed the followirig breaches of the EC’I‘ '
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(i)

(i)

@)

W

. obligation under Artlclc 10 (1) ECT.

The pohuaally motivated detay of the administrative procedure for
. the authonzahun of the Moarburg power plant by appmxmaately 9

months is mcompaﬁble with Germany’s obhgatmns undet Asticle

" 10 (1) ECT.

Germany is also in breach of its obligations under Article 10 ()

- BCT by imposing restrictlons under the water use permit for the
© outtake of cooling water from the river Elbe related to surface

water volume and temperature and oxygen levels, which are
ipcompatible with agrecments prevmueiy reached between
Hamburg and the Vattenfall Group.

Tns addition, the fact that the. sbove-mentioned severd restrictions
under the water use permit were developed by the BSUin only a
féw days - and three working days before the j;ermim were issned —
contrary to a1l previous staternepis, and wxﬂmut giving the
Vattenfall Group a faif hearing, is in breach of Germany's

Moteover, the extension of the monitoring pmod for the fish-stair
by one year 10 tWo yTars, which was decided shm*ly bafore the
issuancc of the permits; was.a pol:twa]ly motwatcd, umcasonabie

‘measure 1mpa1rmg the enjoyment of investments in viclation af

Gcrmany 5 obhgatmns under Am::lc 10(1) ECT

The mmbmf.d cffects of the delay of the adrmmstratwc procedure

_and the restrictions 1mpose:d ott the use of cooling wafer pursuantto -

the Wator use permits amount to a1 indirect cxpropnannn of

Claimants® investments in violatien of Attigle 13 (1) BCT.
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53,-

41

36.

37.

4.2

421

58.

Jurisdiction of the Centre
Article 25 (1) zcs'm Convention providr.‘s thiat:

The jurisdiction of the Centre shall extend to any Jegal dispute arising directly out
.of an investmeis, between o Contracting Stete (or any constituent subdivision or

agency of u Contracting State designated to the Centre by that State} and 2 pational

of another Contracting State, which the partics to the dispute copsent in writing to
. submit to the Cenlre [...L .

"The ICSID Convention i in foree betWeeh Sweden and Germany

Bom Sweden and Gcermany are Contracting States to the JCSID Convention,
Germany deposited its justrument of ratification with the International Bank of

\-_Rccanstmctwn and Development (the “Bank™) on 18 April 1969. The

Convention cntered imto forco for Germany on 18 May 1969.

Sweden deposited its instrument.of ratification with the Bank on 20 December '

1966. The Convention entered into force for Sweden on 28, January 1967.

The Pames have consented to subm:t # legal daspute ariting out of an

' Investment to the Cenire

Cermany’s Consent

The parties Have consentad 0 subnit their dnspute to this Centre. The consent h

of Germany 1o refer this dispute to arbitration under the ICSID Convenhon s

.. -set forth in Article 26 of the ECT. Both Germany and ,Sweden are Com_ractmg

Partiés to the ECT. Both States deﬁosited their respective instruments of
ratification with the depositary on 16 December 1997. A list of Contracting '

Parties to the ECT, published by the Energy Charter Secretariat, is altached as

_ _Exhlbzt C-15: The ECT entered into force an 16 ‘April 1998, A copy of the
_ BCTis attac:hed as Exhxhxt 2-16. : :
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59.

60, -

Tn relevant parts, Atticle 26 of the ECT provides that:

(1) Disputes between 4 Cornizacting Party and an Investor of another Contracting
Party relating to an Investment of the latter in the Aren of the foxmer, which
concern an alleged breach of sn obligation of the former. ynder Part 1T shail, if

- possible, be settled amicably.

(2) If such disputes can not e setfled according to the provisions of paragraph (1)

-, within a perind of thres months fromm the date on whick either party © the dispute
vequested amicable settlement, the Investor party to the dispute may choose to
aubmit it for zeselution: ' o

L] |
(¢) in accordznes with the following paragraphs of this Article.

(3) () Subject only to subparagraphs () and (). each Contracting Party hereby
gives its unconditional consent 1o the subsmission of a disputs to international
arbitration or conciliation in accordance with the provigions of this Article,

)
(4) In the avent that an Investor chooses to submit the dispute for resolution under
subiparagraph (2)(c). the Investor shatl further provide its consent in writing for the
dispute to be submitted to: - ' o .

. ()3} The Intemnational Centre for Settlement of Tnvestment Disputes, established
pursuart to the Convention on the Settlement of lavestment Disputes between
Stafes and Nationals of other States opened for signature gt Washington, 13 March

1965 (hereinafter referred 10 ag the “ICSID Cemvention™, if the Contracting Party
oF the Investar and the Contacting Faty 10 the dispute are hoth paitics to the
ICSID Conveation; of ' .
|

(5) (a) The consent given in patagraph (3) together with the written consent of the
Investor given parsuant to paragraph (4) shail be considered to satisfy the - '
requirement for: : : ' -

(i) written cansent of the parties to a dispute for purposes of Chépter 1 of the

ICSID Convention and for purposes.of the Additional EBacility Rules;

Ll | |
Thus, under Article 26 of the ECT “Disputes between a"C‘antr.acrz‘ng Party and
em Investor of another C onﬁ‘a&t{ng Party relating fo an Investment of the latter
in the Area of the former, which concerm an'afieged breach of an obligation of
the former under Part [IT® comes within the scope of Gérmariy’s consent to :

arbitmtipﬁ under the JCSID Convention.
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61.

62

. B3.

laimants ace Investors under the ECT

Claimants exe Investors under tho BL1

Axticle 1 (7) (g]'(ii) of the ECT stipulates {hat an Investor means, with respect to

a Conptracting Party, a company of other organization organized in accordance

with the law applicable in that Contracting Party. As a coropany organised in
accordance with the laws of Sweden, Vattenfall is an Iﬁirestu: within the

meaning of the ECT.

Vattenfall Europe is  juridical j:ersoh established in accordance with German:
law, For the py.uposés of the Energy Charter Treaty and the ICSID Copvention,

however, Vattenfall Burope is to be considered as a national of another

. Contracting State then: Gennm}fPﬁrsuant Article 25(2) (b) ICSID

Convention, & “National of another Contracting State” means also & juridical

~ person having the nationality of the Contracting State party to the dispute (i.c.
' Germany), but which, duc to foreign control, the pacties have apreed should be

treated aé & national of another Contracting Statc. Such agreement to reat
Vattenfall Europe as 4 “national of another Contracting State” is set forth in
Article 26 (7) ECT:

" (7) An Kvestor other than a natizsl person which-hes the nationality of a
-Contracting Party to the digpute on the date of the consent in writing referred {0 in
paragraph {4) and which, before a dispute between it and that Cofitragting Party
arises, is controlled by Investors of enother Confracting Party, shall for the purpose
of article 25(2)(b) of the ICSID Convention be treated as a "national of another
Contracting State” and shall for the purposs of article 1(6) of the Additional
Facility Rules be treated a8 a "national of znother State”, ‘ _

Vat_tcnfail Europe was (and still is) controlled by an Tnvestor, i.¢, Vatenfall, of
ancther Contracting Party to the ECT (in this case Sweden) before the dispute

o between it and Germany arose. The control is evidenced by Vattenfill's direct .
" and indirect sharcholding, as well as the factual control exercised by Vattenfall,

via the management and supervisory boards of Vattenfall Europe. Such

ownership and factual contrel are established by the following dpcumentation:

-~

a statement by the auditor of Vattenfall confirming that Vattenfall, dircetly
and through subsidiaries such as Vatienfall Deutschland GmbH, fom 31
August 2006 wntil the 2’4’March'2009 (the date of the statement)
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contimously owned more than 95% of the shares of Vattenfall Burape,

Exhibit C-17.

"Vattenfall has ostablished a Group Menagement System (‘GMS”). The

GMS is docume:ntcd in governing documents, consisting of “Group

~ policies” and “Gmup instructions”. All activitics within Vatteafall must

comply with the GM$ goveming docurnents. The CEC of Vattenfall nas

sstablxshed two separate decision fora to manage the Group: the Executive

Group Mansgement (“EGM”) and the Executive Committee (“ExCom”),
Investreent decisions with an amount of over EUR 10 million require the
consent of the CEO and ExCom of Vattenfall as well as of the board of -
directors of Vattenfall, The respecnvc Group Managentent Instruction
valid in 2006 is attached as Exhibit C-18. Thus, throngh the (MS,
Vattcnfall effectwcly exercises fuctual contml over Vaﬁenfall Europe

Members of the Group Managcmc:nt of Vattenfall are members of the
supervisory board of Vattenfall Europe. The chairman and CEO of -
Vattenfall Prof. Lars J osefsson, 18 chairman of the supervisory board of

Vattenfall Eumpe In 2007, five addmonal current or former, me:mbcrv; of

 Vattenfall's mmavem ent were roetbers of the supemsory board of

. Vattenfall Europe: Mr. Jan Erik Back, then Chlef Financial Qfficer of -
Vattenfall AB; Dr. Helmar Rendez, Senior V:cc Premdeur of Vattﬁnfall and

" Head of Group Function Straiegies; Lennart Bilifalk, former Executive -
Vice President of Vattenfall and Ann-Charlotte Dahlstrism, Sentor Vice

President of Vattenfall and Head of Group Function Huran Resources amd

Kaut Erik Laman, Senior Vice President of Vattsnr a1} and Head of Group

. Function Cormmunications. As Exhibit C-15, the Claimants submit a list
‘showing the respective membcrs of the supervisory board of Vattenfall
Europe in 2007 (submitted to the commereial repisier upon & change of the
members of the hoard). Thus, Vattenfall also exercises factual control over

superv'isory board of Vattenfall Europe.

. Vatrenfall Europe through the participation of its senior management in the -
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64,

6.

66.

~ Vattenfall Generztion is & juridical person established in accordance with

German Jaw. For the purposes of the Energy Charter Treaty and the ICSID
Cunvenﬁon,' howevef, Vatteﬁt‘all Generaﬁon is to be considercd as a national of
anomer-(‘:ontmdting State than Germany. Vattenfall Generation is controlled
directly By Claimsnt Vattenfall Europe (an ]nvcs.mr) and indi'réctjy by Claimant

*Vattenfal) (also an Investor): Vattenfall, throuph Vattenfall Eugope, owns all

Al

she shares In Vattenfail Generation’s general partner. Under German Taw, the
general partner ofa partncrship manages the business of the partoership. That
Vattenfalt Generation is controlled by Vattenfall bas becn tecognized and .

accepted by the City of Hamburg in the final water use permit. On pages 119

and 120, attached as excerpt as Exhibit C-20, the BSU states: .

The applicant iy protected by the Charter in Germany. In fact, it is ineorporated in
Germany under German low and has it registered office in Crermany. However, -
cince — like fts sister companies =~ it is substantially controlled by the Swedish
parent company, Vauenfall AB; they are considered ss investors of another
- contracting party (Axt. 1 (7) in conjunction with Axt. 26 (7)) within the mesning
of the Charter. Tn Sweden, too, the Encrgy Charter entered into force on April 16,

1998,

“This staitmﬁent of the BSU confinms that the respénsible aithority of the '

German Federal State of Hambuig has accepted Vattenfall Generaﬁon 3% 8

foreign investor, and its investments into the power plant as &n investment

protactcci under the ECT.

“hus, Vattenfal, Vatienfsl) Burope and Vattenfall Generation qualify s

Investors of “another Contracting Party” uader the ECT and as nationals of

“another Contracting State’ under the ICSID Convention,

Claimunts haye made jpvestments in Gexm any

Pursuant to Article 1 (6) of the ECT, an “Investment” means “every kind of

asset, awned or controlled directly or indivectly by.an investor” and includes:-
(g) tangible and intangiﬁli:, znd moveble and immavable, property, and any |
property rights such as leases, mortgages, liens, and pledges;

(k) 2 company or husiness enterprige, or shares, stock. or other forms of equity
participation in & company of business caterprise, and bonds and other debt of &
- cpmpagy or busness entorprise; c
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' (¢} clairns to mODEY and claims to performancs pursuant to contract having an
econormic valye and associated with an Investment; )

(d) Intellocual Propetty

(&) Retums;

(f) any right conferred by law or contract OF by virtue-of.any licenees and permits

granted prxsusnt to law to undertake any Economic Activity in the Energy Sector-

67. Ciaim’aﬁts’ investments qualify as an Investment under thc ECT. Both
- Vattenfal] and Vattenfall Eutope, direetly or indirectly, own and control the
 Gierman project coxapany, Vattenfall Generation, through which the
investrents in the Moorb‘urg' powcf plant is carried out. Claimants’ direct and

indircct ownership of Vattenfall Generation constitutes an Investooent in

Gormany pursuant to Article 1 (6) (0) ECT.

‘ea. ~ All thres Claimants also own and control, diretly and indirectly, the contsacts
for the construction of the powef plant Moorbusg. Tﬁe_st: contracts constitute.
claims to contractual performance in Germany having an economic value and
<re associated with Vattenfall Genieration, which in itselfis an Investmerit

 within the meaning of the ECT. As per the date.of this Request, the contract
- value athouﬁts 10 apprdxirﬁatciy EUR 1,600 million. Such claims to
parfonnanbc frursuant 1o contracts haVing_an economic value and associated
with an Investtnent qualify as an Tnvestment pursuém 10 Az_ticie.l () (c)_- ECT.
In the wator use pormit (Exhibit C-20), Hamburg has accepted that the .
contracts and fhe financial investments made constitute protected invéstments

within the meaning of the ECT.

C.laimamg bring a claim under Part T of the BECT

69, .As has heen set out above 1n Section 3, Claimants bring their clairas in this
disi:ute wnder Part 11 of the ECT, specifically Article 10 (Promotion, o
Protection and Treatment of Tnvestments) and Article 13 (Exptopriation).
Claimants thus bring 2 qiaim which concerns an aI'leged breach of Germany’s -

obligation.é under Part IIf of the ECT.

HAVI s berfaTE nerdRoquoel_ior_ArbkmaserivpotoTivt




o222

PpepetT el :

kar_srbtralion

- HAaToniahE ne R ecpast |

70.

422 '

1,

4.3

4.3.1

72.

73.

Conclusions reggrding Germany’s. copsent under Article 26 of the ECT

The dispute botween Claimants and Genmpany cleaﬂy comstitutes a dispute
between 2 Contracting Party and Investors of another Contracting Paity ruiating
10 an Investment of the former in the Area of the Jatter, which concern 4
alleged breach of an obhgatwn of the former under Part I of the ECT. This -
dispute thus cones within the scope of Germany’s consent to submit d1sputcs

under Amcle 26 ECT to the Centre.

g;laimants' consent

- By subm:ttm g thlv. chuast for Arbmauon, Claimants have chosen fo resolve '

this dispute under the ICSID Convention. This Request for Arbitration serves

as Claimants’ ¢onsent in wriling for this dquute 10 be submxtted to ICSID

pursuant 10-Anticle 26 (4)'(3)&) of the ECT.

" The other criferia for estabhshmg jurisdiction pursuant to Article 25¢1) of
the IC‘SID Convention are fulﬁlled . -

D Conventio

This dxspute submitted by the Claimants to ICSID isa legal dnsputr: as reqmred

by Article 25 (1) of the ICSID Conventics. In their Report, the Executive .

Directors of the Bank have described this requirement a8 follows:

26.1...} The dispute must concc:m the existence of soope of a legal nght ot
obligation, or the nature or extent ofthe mparatlon to be made for thc breach ofa

icgal vbligation. _
Assatout in Sections 3 abovc the acts and ornission of the federal statc of
Haraburg in | relation to the awthorisation process. for the Moorburg power plant
constitute, independently and in combination, violations of Germany's '
obligations undcr Pat T of the ECT. Thus, the dispute between the Claimants

and Genmany is clearly 2 legal dispute within the meaning of Article 25 of the

‘ ICSID Convention.
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74.

75,

76.
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78.

The digpute arises directly out of investments of the Claimants

As required by Article 25 (1} of the ICSID Conven’uon, the dispute bctween the

Partias arises directly out of an investment.

- The fact that this dispute arises directly out of an investment wu.hm the
meaning of the ECT bas already | been exp! amed in paras. 64-66 above.

Unlike the ECT, the 1ICSID Convmuon does not expregsly define the term

mvesunrmt’ Nevertheless, it has been suggested by tribunals applymg Aruc]c

26 of the JCSID Convention that typmal characteristics of an “vestment” are

_ that: (i) it relates to a project of a cerfain duration, (i1) which yiclds a certain
regularity of profit and retam, (iii) theve is a financial or commercidl risk, (iv)

there is a ﬂnanmal commitment of substantial size and (v) the project is of

significance for the host state’s development. Clalmants investments {scc .

patas. 66-68 above) show these charactcnsucs

The CLai ants are na als of othex Contracting States than the Respondent

‘The Claimants are nationals of other Contracting Statcs than the Respondent.
As has been set out above in paras. 1 and 61, Vattenfall is 2 Swedish national
and both Vattenfall Europe and Vattenfall Generation, pursuant to

- Article 25 (2) () ICSID Convention and Aticle 26 ECT, are for the purposes
of the ICSID Convention deemed to be ananonal of another Contractmg State

than Gcnnany (see paras 62-6465abave),
Conclusions regarding the ]unsdictmn of the Centre

1t follows from what has been sot out above in this Scction of the Request that

the Centre has jurisdiction over this disputc. The dispute between Claimants .

_and Germany regarding the Moarburg powet plhht constitutes a legal dispute

petween 4 Contracting State and natonals of another Contracting State arising

directly out of 2u investment. Mozcover, pursuant to Atticle 26 of the ECT,

Germany has consented in writing to submit this dispute to e Centre.
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5 " Preliminary indication of the relief songht

79. There is no requiremtznt that a request for ICSID arbitration must set forth the
. telief requestcd Howevet, 85 2 p:ehmmary mdlcatwn of the rehcf sought,

Claimants expect to request that the Arhitral Tribupal:

)]

@

-_G

DECLARE that the conduct of the C:ty of Hamburg with respect to
the Moorburg power plant is mcompatxb]e with the. obuganons of
Germany t_o\wards Claimants under Part I of the Energy Charter

‘Treaty,

QRDER Germany fo pay to Claimants an amownt of apprﬁximatclﬁf
EUR 1.4 biltion together with pre-award and pust-award interest at

" g rate to bc: detennmed later; and

. ORDER Germany to. compcnsatc Clmmants for their cost of

sthitration in an amount to be specified later together with mterest

' thereon and, as between the parties, alone to beax the compensation

o thﬂ Arbitral Tribunal and to the. Secretariat of 1_hc Centre.

80, Since Claimants aye likely to suffer further losscs and damage due ta
y’s violations of the ECT, Claimants msc:rve the nght subscqucnﬂy to

amend or supplement the relief sought in this arblt:r_auqn
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82.

. prop

i Clmmants hemwuh appoint Prof. Gabnelle Kaufmgg_g-Kbbler, of

_Constitution of the Tribunal |

d upon the nun:{bér of arbitramrs,-noi' have the parties
1 Tribunal, The ECT does

The parties have not agrec
agreed on the method of appointment of the Arbitra

not set fnrth any pamcular prov:smm, in this rcspcct

Accordingly, Amclc 37.(2) (b) of the ICSID Convention prcmdes and the
Claimants request, that 2 thrae—member Tribunal be appmnted The Claimants '
osé the following method for th(: appomnnent of the Tribunal:

the law firm Levy Kauﬁnann-Kohler 3.5 rue du Conseil-Général,
P.0. Box 552, CH-1211 Genova, Switzerland. Tel. +4122 809
6200, Fax +41 22 -809 6201E-mail: gabriclie, kauﬁnann-kohler@lk-

_k.com;
(_ii.) Respundcnt shall appoint an arbitrator within 45 days follomng the
chistmt:an of the Request ‘
(3ii) The two arbﬁrators 50 appumted shall jointly designate a thixd

: arbltmtor 10 be the Presidens of the Tribunal within 30 days after
the appomtrnent of thr: second patty-appointed arbirator, or such
other time ag may be jointly agreed by both of thcm and the parties,

and

(iv) Failing an appointrent by a party, or agréemént by the two .
arbitrators first appointed on the designation of the third arbitrator
to be President of the Tribunal within the stated time permds the .
Secretary-General of ICSID shall appoint the _arbxtrator or
arbitrators not yet appointed and designate an arbitrator to be the

Prosident of the Tribunal, if necessary.
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24.

85.

86.

7.

— _ Thé above procedure is Clairnants’ proposal for purposes of Rule 2 (i) (a) of
the Arbitration Rules. Accordingly, the Claimants respectﬁxlly-sﬁbmit that the .

20-~day period sot forth in Rule 2 (i} (b) of the Arbitration Rules for Germany’s

accéptance of Claimants’ proposal ag to the method of constitating the Tribunel

shall run from the date of registration of this Regucst.

- Miscellaneous

This Request is addmssed to the Secrotary General of the Centre at the
principal office of the Baok in Washington, D.C.

This Reguest is aecompéniéd by five signed copies, including exhibits.

The lodging fee of USS 25 GO0 has been trensferred by wire to the following

~ account:.
Beneficiary Bank: - Wachovia Bank NA, New York ,
Address: © 11 Ponn Plaza, Floor 4 New York, NY 10038
Account Name:! " IBRD '
Accovnt Number: - 2000192003476
 Swift Codes ~ PNBPUSINNYC
ABANo: 026005092
Refetence: " ICSID Loding Fee— {fie Vattenfall Gmup V.
- Germony

Proof of wire transfer is attac}:cd as Exbibit C-21.

Arbitration be registered pursuant 1o .Artlclc 16 (3) of the ICSID Convcntmn

“Based on the forcgmng, the Claimants respectfully equest that this Requa:at for
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Cliimatts,

Respectiiiily Suhmi-hcti forr and'on bﬁ_hnlf ol the

Sieklolin gnd Horbury, 30 March 2009

e

" Kaj Hobér

Fredrif Anderssam o .
Jishanh von Pachtlpet ' Ulrich Theune
Nits Siiusson : oo Richard Happ -
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